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PERMANENT ALIMONY IN KANSAS 


By R. C. DONNELLY 
Instructor in Law, Washburn School of Law 


Prior to the English Statute of 1857' the Ecclesiastical courts exercised 


jurisdiction over matrimonial causes. Marriage was considered a sacrament 
and indissoluble and the only divorce permitted, other than by special act of 
Parliament, was divorce a mensa et thoro which was granted by the Ecclesi- 
astical courts for adultery and cruelty. Under the common law, a woman's 
chattels, her choses in action and earnings, and the sole use of her lands 
during coverture passed to her husband upon marriage. These rights of the 
husband were not affected by a divorce a mensa et thoro thereby necessitating 
some provision for the wife during the separation. The Ecclesiastical courts, 
therefore, would make provision for her in cases of divorce a mensa et thoro 
by awarding her alimony for her maintenance. She was usually awarded 
between a third and a half of the husband’s income and the award was payable 
in periodic installments, subject to modification if circumstances changed. 
No award was made if the divorce was granted to the husband for the fault 
of the wife. It was payable only so long as both husband and wife lived. 
Upon’ the husband’s death the wife would have her right of dower in his 
lands and would recover her own land and would have the same share in his 
personal property as if there had been no divorce. The award being for her 
maintenance would expire with her death.? The usual method of enforcing 
an alimony award was by threat of excommunication although Blackstone 
mentions a writ at common law de estoveriis habendis.* When the use of 
excommunication was later forbidden by Parliament the order could be 
enforced by contempt.‘ 

1 20 & 21 Viet. c. 85. 

2 Madden, Persons and Domestic Relations, 319 et seq. (1981). 

8 1 Blackstone, Comm. 441. 
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In Kansas, as in most states, there is an express statutory provision allowing 
alimony. G. S. 1935, 60-1511, provides in part: 


“When a divorce shall be by reason of the fault or aggression of the 
pe Ns oh gh ke fee cadaapdions hr x ts ol 
, having due re, to which came to hi iage and 
the vale of tis teat and persbai! eatube pr the tinw of wid: Qivance; whtth sfaacay 
may be allowed to her in real or personal property, or both, or by decreeing to her 
sum of money, payable either ingross or in installments, as the court may deem 
just and equitable.” | 
An analysis of the statute itself without a consideration of the decided 
cases would indicate the following: 


(1) Alimony is awarded only when a divorce is granted to the wife by 
reason of the fault of the husband. 

(2) The amount allowed is within the discretion of the court and shall 
be such as the court thinks reasonable. 


(3) In making the award the court should consider the following factors: 
a) The property which came to the husband by marriage. 
b) The value of his real and personal estate at the time of the 
divorce. 


(4) The alimony may be allowed to the wife 
a) in real or personal property, or both, or 
b) by decreeing to her a sum of money payable either 


2) in installments. 


We have seen that under the Canon Law as administered by the 
Ecclesiastical courts alimony was awarded to the wife for her maintenance. 
It was, in a strict sense, an enforcement of the husband’s obligation of support. 
Although alimony has occasionally been confused with a division of property’ 
and a provision for the support of children® the concept of alimony as developed 
by the Ecclesiastical courts has been approved and followed in this state. The 
distinction between alimony and a division of property was well stated by the 
court in Johnson v. Johnson" as follows: 


“The foundation for its allowance (seferring to alimony) is the duty of the hus- 
band to provide for his wife’s support; and where a divorce or sepatation occurs 
because of his fault, the duty of providing for her maintenance continues, and the 


1985, 60-1506 & 60-1511: Metcalf v. Metcalf, 182 Kan. 535, 296 P. 358, (1931). 
60-1510: Hipple v. Hipple, 128 Kan. 406, 278 P. 338, (1929). 
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allowance of alimony compels its performance. A division of the 

aff att ag Pprmagmect ing, dipie mp laden wi 

be at fault, nor what the decision of the court’ oe division actt dispect 
for a divorce, the court may for good cause make an equitable division an 

tion of the property of the parties. In doin, tae is power of the cont extents 

yc send gym See male ete them at the time the order is made. 

the future and bind subsequent earnings or accumulations of 


When the judgment confuses alimony with an allowance for the waieiiet 
of children by making the same allowance for both the wife and the children, 
the court considers it, at least in part, as an allowance for the support of the 
children and thus has a wider latitude of control and a continuing jurisdiction 
to modify.® 

WHEN GRANTED 

The statute provides that alimony shall be awarded (1) when a divorce 
is granted (2) by reason of the fault or aggression of the husband. Divorce 
is a dissolution of a valid marriage. Therefore, alimony is not allowable in 
an annulment proceeding although the court may make an equitable division 
of property jointly accumulated by the parties while they lived together as 
husband and wife.’ Furthermore, divorce and the adjustment of property 
interests are not to be regarded as transpiring at different times but contem- 
poraneously. Thus, in an action for divorce and alimony where the divorce 
aspect of the case was continued but permanent alimony was awarded it was 
held that permanent alimony is an incident to the divorce and should not be 
finally heard and determined while the action for divorce is pending.” By 
the same token, no award of alimony can properly be made after the divorce 
has been grant 

It is required ‘hak the wife be free from fault. Alimony is awarded only 
when the divorce is granted by reason of the fault or aggression of the husband. 
“The law does not intend that a woman unfit to remain the wife, shall be 
supported in idleness by the toil of the husband.” It should be noted, 
however, that the statute does provide for a division of pret when the 
divorce is granted to the husband for the fault of the wife and also when 
both parties are found to be in equal wrong.”* 

9 ee a 267 P. 988, (1928). Also see Chumos v. Chumos, 105 Kan. 374, 
Say hh 9 OR SR aka 
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THE ALLOWANCE 
i In connection with the allowance of alimony the following points should 
1 be discussed: (1) Factors considered by the court in determining the amount 
of the award; (2) Review of the allowance on appeal; (3) The definiteness 
‘of the amount; and (4) Procedural problems involved in making an allowance 
; of real estate when service upon the husband is obtained by publication, 

Although the amount of the allowance is within the discretion of the trial 
court it must be for such sum as the court thinks reasonable. In determining 
wrhtt 4: semcinbhe: the stupdment; bth ue: th: Willappek: tesa ancaliosieds tet nin 
factors that may be taken into consideration, such as, the husband's past 
. conduct,”* the conduct of the parties,”* the needs of the wife," the amount of 
roperty owned by the parties and how and when it was acquired,’ the 
Seed situation of the parties,’ their station in life, the conduct of the 
applicant," amounts paid to the wife by the husband under an antenuptial 
F agreement,” and the earning capacity of the husband.” In regard to the 
: commie capacity of the husband it ft should be noted that the statute does not 
cally state that his earning capacity and potential future earnings are to 
te considered by the court in making the award. In fact, it is stated that the 
“value of his real and personal estate at the time of said divorce” should be 
considered. In the Nixon case, however, the court interpreted the statute 
as authorizing the court to take into account the earning capacity of the 
Ratbandl hori of Se, vale ot eee Se 
Although the amount of the award is subject to review on appeal it 
will not be disturbed unless the discretionary power of the trial court has 
been clearly abused.* When complaint is made that the judgment is excessive 
or inadequate “the court will examine the question and decrease the judgment 
or increase it as it determines the facts justify.”** Nor is it within the discretion 
of the trial court to refuse to allow alimony in a proper case.” 
The amount awarded as alimony must be in a definite and fixed sum 
and the following awards have been held void as indefinite in amount: $50 
per month until remarriage; an award of $1,625 to be paid in installments 
of $25 per month until paid or until the death of the wife;* “the sum of 
$20 per month as long as she lives or until her remarriage: nod $50 per month 
15 Forster v. Forster, 148 Kan. 202, 80 P24 1087, (1968). 


16 Mane i Mann, 196 Kan. Sy don’ S90, 454 Sone ion Bent v. Flaut, 126 Kan. 21, 266 P 746, 


17 Mann v. Mann, supra, n. 16; Flaut v. Fuk pala, G18 
Mann v. Mann, supra, n. 16. 
Vv. oy nar har gt ona Francis, supra, n. 16. 














=— ~ see eas sh 























SASS NSP SSeS SES oo R ewe ewe Reb eee 





a 






Nixon v. Nixon, Kan. 188 P Ese ie eee 

ty a : Watia v. Watts 1 Watts, ck vy. a3 

Forste ‘hae Fee Lech ie a one 
the highend’ ted. an seed r 


rial court, 


5 Fay. cyt eae Newton, 127 Kan. 624, 274 P. 247, 


26 Sowden v. Sowden, 160 Kan. Amina 297. 
27 Landers v. 







8823 £ #eBBe 
Qt ORD 10 i 


PERMANENT ALIMONY IN KANSAS 


unless the plaintiff-remarry “at which time said alimony shall cease;”** $200 
per month as long as the wife lived and remained single.™ 

Alimony may be allowed out of the husband’s real or personal property 
notwithstanding the fact that his estate is under the management and control 
of a guardian appointed by the probate court™ or under the management and 
control of a conservator appointed by the district court for the estate of an 
absentee.* Nor is it material that the real property was the homestead of | 
the parties.** When the wife files a petition for divorce and alimony and 
describes certain real estate of the h d and prays that it be set apart to 
her as permanent alimony, the doctrine of lis pendens applies.** 

It appears that in most cases where personal service is obtained upon the 
husband or where he makes a voluntary appearance and a divorce is granted 
to the wife that alimony is awarded in cash payable either in gross or in 
installments. Suppose, however, that the husband is a nonresident and makes 
no appearance. In order for the court to assume jurisdiction of any real estate 
that he owns in this state, is it necessary that the real estate be described in 
the petition and the publication notice? This question was before the court 
in Wesner v. O’Brien™ where the suit was brought in the county where the 

intiff resided and she asked to have land owned by the husband situated 
in another county appropriated as alimony. The land was described in the 
ition and in the publication notice, constructive service being obtained on 
the husband. It was held that the land could properly be awarded to her as 
alimony. In Rogers v. Rogers,** a similar question was involved except that 
the extent of the husband’s fractional interest in real estate was misdescribed. 
- Notwithstanding this discrepancy it was held that he had been adequately 
informed of the fact that the wife was asking for alimony. Here, however, 
the action was brought in the county where the real estate was located. Certain 
questions raised by these two decisions were answered by the supreme court 
in the later case of Campbell v. Campbell.” The wife brought an action for 
divorce and alimony in the county where her nonresident husband owned real 
estate. The land was not described in the petition, affidavit for publication or 
lication notice. There was a general prayer, however, for alimony, money 
ft the support of a minor child and for an equitable division of property. 
Wesner v. O’Brien was distinguished on the ground that in that case the land 
was located in a county other than the one in which the action was brought. 
_ The court then held that the husband was adequately apprised of the nature 
of the action and of the fact that property interests were to be settled. The 
court said:* 
“It will be seen that there was sufficient in the publication notice to advise the 
defendant that the plaintiff was bringing her action for a division of the property, 
81 Hardcastle v. Hardcastle, 131 Kan. 319, 291 P 757, (1980). 
j P. 566, (1880). 
904, (1940). 
. 602, 156 P2d 587, (1945). 
LE a Le 
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for alimony, and for support money for the child. All this relief is incidental to 
the action for divorce. the jurisdiction of the court was properly invoked for 
the petra of granting the divorce, it was invoked for all proper relief incidental 
to divorce. The decree entered became effective upon property within the 
jurisdiction of the court. It was an action in rem.” 


It would seem that the theory of the Cam case is broad enough to cover 
a situation where the real estate is located in a county other than the one in 
which the action is brought but inasmuch as the court made a point of 
distinguishing the Wesner case on this very ground the question should still 
be considered as an open one. 


FINALITY OF THE AWARD 


Divorce being a dissolution of marriage the court winds up its affairs the 
same as it would do upon the dissolution of any other venture. All questions 
concerning alimony, division of property and the obligations of the parties are 
open for consideration and adjudication. When a divorce is granted, alimony 
awarded and the property divided there has been a final settlement made and 
the final decree is the final measure of liability for alimony.“ Being a final 
determination of these matters the court has no power to modify a judgment 
for alimony because of changed circumstances and conditions. Thus in Mitchell 
v. Mitchell the husband sought to have an award modified because of changed 
conditions resulting in the me empinn and unproductiveness of his property. 
In holding that the court had no power to modify an allowance of alimony 
given in the original judgment, the court said: 

“The judgment for alimony is as absolute and permanent as the decree for the 

divorce. There is no provision of the statute authorizing the judgment for alimony 

to be afterward increased or diminished. If the wife cannot d additional 
allowance, when the subsequent circumstances of the divorced husband might 
render him able to pay it, neither ought the husband be allowed to have alimony 
once granted reduced because of nsec changes. Then, as the allowance 
cannot be increased, under the statute, for the same reason it ought not to be 
diminished.” 

In answer to the contention that the power to modify a judgment exists in a 

court of equity, independent of statute, the court said:** 


“But if any doubt remained, that the judgment for alimony could not be changed 
by the altered circumstances of the parties subsequent to the decree, it would be 
removed by section 645 of the code, (now G.S. 1935, 60-1510) which confers on 
the court the power of modifying and changing the decree in respect to the 


23 P2d 1983), where one as ted to the 
F2 406, | ) spouse wai indebt nel 
decree. v. sae Kan. 25 oo me 
rendered without an allowance of alimony or of pro} 
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guardianship, custody, rt, and education of the minor children of the marriage, 
whenever p ears such change t, while conferring no such power 
to modify the decree in respect to the support of the wife.” 


Nor does a recital in the decree reserving and retaining jurisdiction to make 
future modifications of the award as changed circumstances might require have 
any validity. This question was ted to the court in Conway v. Conway 
where the trial court had provided in the judgment that: , 
“The district court of Reno county, Kansas, shall retain jurisdiction of this cause, 
for the purpose of controlling and changing, in the court’s discretion, the amount 
or amounts of alimony to be paid in the future; and said matter may be reopened 


and reconsidered at any time upon application of either party; . . .” 
In discussing this recital the court said:“* 

“In framing the existing law, the legislature had distinctly in mind and expressly 
dealt with the subject of continuing jurisdiction. The regulation relating to settle- 
ment of property interests follows immediately after the regulation relating to 
custody and maintenance of children. Continuing jurisdiction to change any order 
relating to custody, support and education of chil was granted. No such power 
was granted with respect to settlement of property interests, and the omission is 
tantamount to express denial. The judgment for alimony is a final determination 
of the rights of the parties in respect to alimony. A court cannot give itself power 
by its own order to make future revisions of the merits of the judgment, and, of 
course, the parties to the action cannot confer such jurisdiction by agreement.” 


Orders made for the purpose of carrying out the provisions of the original 
decree or orders for the enforcement thereof can be made as they do not 
modify the judgment. Thus, where a wife has been awarded alimony and later 
ay Spee personal property that had been awarded to the husband she 
can be ordered to return the property within a specified time and in the event 
she does not do so the value of the property to be credited on the money 
award to her.** And where there is a controversy as to the amount remaining 
due under an award the court may fix the amount due and order it paid. 

In view of the principles laid down by the foregoing cases it is difficult 
to reconcile the case of Morton v. Morton.” The facts were rather involved 
but it appears that the wife obtained a default judgment for divorce and the 
husband was ordered to pay her as alimony the sum of $150 per month until 
‘further order of the court. The original judgment also provided that: “The 
court . . . retain jurisdiction of this case for the purpose of making any order 
necessary for the support and maintenance of plaintiff” At a succeeding term 
of court the husband filed a motion to modify the decree as to alimony. 
Subsequent to the hearing on the motion to modify the wife obtained leave to 
file an amendment to her petition in which she alleged that she was entitled 
to a money judgment as her interest in property owned by the husband. After 
a hearing the court modified the original decree and awarded the wife $6,250 
payable at the rate of $125 a month. After holding that the alimony award 
in the original judgment was void for the reason that the allowance was not 
45 180 Kan. 848, 288 P 566, (1930). Also see Noonan v. Noonan, 127 Kan. 287, 273 P 409, (1929), 

a child support case. 


v. ‘Walton; 124 Kan. 411, 260 P 622, (1927). 
v. Tucker, 150 Kan. 317, 92 P2d 26, (1939). 
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for a fixed sum the supreme court then upheld the reservation of jurisdiction. 
The reasons given for this conclusion ‘were as follows:” : 
“As the defendant was not present in person and was not represented by counsel, 
a Deis pelieas ob tae tne oasis totale fasiedinon Until the iobare nal 
extent of the property could be ascertained as a basis for a permanent adjustment 
of the property rights of the parties. We hold the court had jurisdiction to entertain 
the motion to modify and to enter the judgment on February 5, 1927.” 
It would seem that this decision offends two rules previously laid down by the 
court: First, that a judgment for divorce is a finality and that all. property 
rights and claims to alimony must be settled at that time;*' and Second, that 
the court is without power to modify the judgment and that it cannot give 
itself power to make future revisions by a recital to that effect. 
A judgment for alimony being final the husband is not relieved from 
payment by the death™ or remarriage™ of his former wife. 


EFFECT OF AWARD 

In some respects a judgment for alimony is treated as any other judgment 
of a district court. For example, it is assignable by the wife;™ the amount due 
thereon is subject to attachment by creditors of the wife for obligations incurred 
subsequent to the decree of divorce; and the wife has an insurable interest 
in the life of the husband by virtue of the award." The bankruptcy laws 
expressly provide that alimony is not a debt dischargeable in ptcy.™ 
The award is not subject to an attorney's lien for his fees in procuring the 
allowance.” A judgment for alimony, while fitting the definition and being 
within the letter of the statute making judgments a lien on the real estate of 
the debtor,” has been held not to be a lien for the reason that its precise effect 
and character are to be determined by the section authorizing it rather than 
the general statute. Thus in Scott v. Scott™ it appears that an award of alimony 
payable in installments had been made in favor of the wife. The husband 
defaulted and she caused an execution to be levied on real estate belonging to 
him at the time of the decree. In holding in favor of a grantee from the 
husband the court said: 

“The court is thus given absolute control of the matter. It may, within reasonable 

limits, dispose of the husband’s property as it sees fit. It may take from him 
ing he has and give it to the wife. And this necessarily implies that it may 
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to indicate an intention to give the wife a lien upon the husband's land. The wor 
‘that she have no right in the real estate set out in the petition’ evita oto 
tendency. iat, the phrase ‘and hereof let execution issue’ may consistentl tly 
with good usage be deemed to relate to the allowance of alimony, it may wi 
“ysl ey a had be regarded as having reference solely to the judgment for costs. 
It ts these considerations that the decree for alimony did not create a lien 

on the land, and Louis Scott was entitled to have his title quieted.” 


ENFORCEMENT OF THE AWARD 


Inasmuch as a judgment for alimony is not a lien on the real estate of 
the former husband an action in the nature of a creditor's bill to set aside a 
conveyance from the husband to another will not lie. The usual method of 
enforcement is by attachment for contempt,“ which may be instituted by the 
wife. It would appear, however, that this remedy is not always efficacious. 
There may be occasions where the husband is actually unable to make his 
payments even though willing to do so. The court has recognized the possibility 
of ‘such a situation and has stated that the order committing for contempt 
should be used only when his refusal to comply is willful to such a degree “‘as 
to be contumacious, amounting to contemptuous disobedience.” Furthermore, 
the form of the commitment is important. In discussing this point in Woblfort 
v. Wobl fort," the court said: 
“If the husband has the amount of money he has been ordered to pay and 
contemptuously disobeys the order, his commitment should. be until he pay, for 
do Mhak casi Ne Tike tas nahine. Wo chttin bis own telémee; by making the payment 
the jail is unlocked to him. If ing does not have the money, it is obviously improper 
to commit him until the money is paid. Such a commitment under those circum- 
stances would be indefinite int inprsounent from which the husband could never 
release himself. It would not be proper to hold him in jail until the sheriff or 
some one could find him, say a day’s work on the road, then let him out to work 
that day, his earnings to be paid to the wife, then take him back to jail until 
ahettier” day's work or week's work could be found. Such a procedure would 
amount to involuntary servitude, without conviction for crime, and would be in 
effect an oss rego for debt, in violation of the spirit, at least, of both our 


6 z 289 P 4 1930). Cf. . Johnson, " 
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federal and our state constitutions. But, as we have previously observed, the fact 
that the husband does not have money, or property, does not relieve him of his 
marital duty to provide for his wife. If he is 3 of performing physical or 
mental labor, and such work as he is capable of doing is available to him, by 
the doing of which he can earn money to maintain his wife, and where this is 
clear, and it further clearly appears his refusal is willful, to such a degree as to 
be contumacious, ee contemptuous disobedience, not only of his marital 
obligations, but of reasonable orders of the court, then the chancellor has power and 
it becomes his duty to issue the commitment. In such a case the commitment 
should not be until a specific sum is paid, but it should be until the husband 


himself of contem ressing in faith a willin to do what 
spon can do to Sure to p Sok sat wife. Under such a commit- 
ment the husband has within his own breast the key for his release from prison, 
and his imprisonment is not involuntary.” 

Of course, when the installments become due and are not paid they 
become collectible by suit, judgment and execution in the ordinary way,” and 
in case of the husband’s death the award may be filed as a claim against his 
estate.” The parties may agree between themselves as to a satisfaction of the 
judgment.” In a recent decision it was held that the interest of a beneficiary 
under a discretionary trust could not be reached to satisfy a judgment for 
alimony.” 

Although the rendition of a ap pote for alimony does not make the 
judgment a lien upon the real estate of the defendant the court has the power 
to specifically provide in the decree that it shall be a lien upon the real estate. 
The effect of such a provision would seem to give the judgment the same effect 
as any other money judgment and therefore subject to enforcement by execution, 
levy and sale.” The judgment may be made a lien on the homestead.” The 
fact that it is made a lien on real estate does not deprive the court of authority 
to attach for contempt. When provision for a lien is made in the decree it 
is strictly construed. Thus when alimony is made a specific lien on the 
husband’s salary it is not a lien on his real estate; a lien on all property 
“which is not now subject to mortgage” does not constitute a lien on land 
mortgaged at the time of the decree;"* and an award made a lien on specifically 
described real estate is not a lien on the remainder of the real estate owned 
by the husband.” Furthermore, the trial court has no power at a subsequent 
term to transfer the alimony lien from one piece of property to another.” 

No decision has been found involving the application of the statute of 
limitations to past-due unpaid alimony installments but in the well considered 
case of Sharp v. Sharp,” involving past due installments for the support and 
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education of minor children, it was indicated that the same rule would apply 
to alimony installments. It was there held that the statute of limitations runs 
against each installment from the time it becomes due, that the five year 
provision of the omnibus clause of the statute of limitations” applies, and 
that a part payment of the judgment will not toll the statute. 


EFFECT OF. POSTNUPTIAL AGREEMENTS 


We have seen that an alimony judgment cannot be awarded to the wife 
if the divorce is granted to the husband. The award must be for a fixed sum 
and the court is without power to modify a judgment because of changed 
circumstances and cannot retain this power by a recital in the decree. On the 
other hand, a husband and wife may agree upon a division of property and 
upon payments to be made for the wife’s support. When the parties fully 
understand what they are doing and the agreement is fairly and intelligently 
made and when there is no fraud, duress, concealment or undue influence the 
court will uphold it." Suppose that in anticipation of divorce the parties agree 
that the husband shall pay the wife $200 per month as long as she lives or 
remains unmarried and that she relinquishes all interest in his property. It is 
further agreed that the district court shall retain jurisdiction to modify the 
terms and conditions of the agreement as changed circumstances might warrant. 
A divorce suit is brought, a decree granted to the husband, and the agreement 
approved by the court. In the absence of the agreement the court would be 
without power to make such an allowance to the wife for two reasons: (1) The 
divorce was granted to the husband; and (2) the sum is indefinite. The court 
would also be without power to retain jurisdiction to modify. May the parties 
make an enforceable agreement regarding these matters that the court has 
power to approve? It is believed that there is considerable uncertainty on this 
point, primarily due to the decision of Conway v. Conway. In that case the 
parties, contemplating a divorce, agreed that the husband should pay alimony 
to the wife in the amount of $200 per month as long as she lived and remained 
single and that the district court should retain jurisdiction after the decree to 

e future modifications of the award as changed circumstances might require. 
A judgment was rendered embodying the terms of the contract, neither party 
appealed and time for an appeal expired. The husband then filed a motion 
to modify the judgment and the supreme court on appeal held the judgment 
void on two grounds: (1) The sum was not fixed; and (2) the court had no 
power to reserve jurisdiction to make future modifications of the judgment.™ 
The wife then brought suit on the contract itself asking for reformation and 
specific performance. The court held for the defendant for the following 
reason: 

“What happened was this: The parties contracted on the assumption the district 

court possessed power to do two things — first, to award alimony in a sum per 
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Two later decisions, in which the second Conway case was not cited or 
discussed, have cast some doubt as to the extent to which the doctrine there 
established will be followed. In McKinney v. McKinney® the husband had 
brought an action for divorce and while the suit was pending the parties 
entered into a contract by the terms of which both agreed to relinquish any 
claim in the property of the other and the husband agreed to pay the wife 
$1,400 in monthly payments of $50, the payments to be “in lieu of any alimony, 
temporary or permanent, to which she may at any time be entitled from said 
first party.” A divorce was granted to the husband and the agreement approved 
in the decree. Subsequently by a nunc pro tunc order the terms of the agreement 
were made a part of the judgment. It was later contended in an action brought 
to vacate that portion of the judgment added by the nunc pro tunc order that 
the court had no power to enter judgment for alimony where a divorce was 
granted to the husband for the fault of the wife. In disposing of this argument 
the court said:** 

“The trouble with the contention is that there is a fundamental difference between 

the power of the court, in the absence of agreement between the parties, to enter 

such a judgment in such a case, and its power to approve a contract, freely 
made, without fraud, between the parties and to incorporate its obligations in 
the judgment.” 
Almost identical language was used by the court in Petty v. Petty*™ where the 
main point was the reasonableness of a postnuptial agreement. 

Perhaps the Conway case can be distinguished from the McKinney case 
and the Petty case on the ground that in the former decision there was an 
attempt to confer a non-existent jurisdiction upon the court whereas in the 
latter cases the question was merely as to whether a postnuptial agreement 
had been fairly and understandingly made. It is believed, however, that it 
can fairly be stated that there is an apparent conflict between the two views 
which is in need of judicial clarification. 


FOREIGN DECREES FOR ALIMONY 


As a general rule a valid foreign judgment for alimony in a lump sum, 
being an ordinary money judgment, will be enforced. In Paul v. Paul™ the 
Nebraska trial court had denied relief to either party to a divorce action and 
they both appealed. During the pendency of the appeal the husband was 
ordered to pay the wife temporary alimony. The divorce action was affirmed 
on appeal but the Nebraska supreme court made no reference to the fact that 
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_ the husband had failed to pay the temporary alimony during the pendency of 

tei diipeatvondi-ucy abet: es-clade cnaseaniag: i iin pesnit athlon was 
brought by the wife in this state to recover the due and unpaid temporary 
alimony. It was held that the allowance of temporary alimony became final 
upon affirmance of the judgment and capable of sustaining an action thereon 
in this state.* 

Where, however, the alimony is payable in installments the situation is 
different., As to installments not yet due there can be no recovery under the 
decisions of other states.* No Kansas decision has been found on this point. 
As to installments overdue and unpaid there can be a recovery.* In Burnap v. 
Burnap,* the wife had been granted a divorce in Colorado, given custody of 
the children, and the husband ordered to pay to her for child support the sum 
of $50 per month until further order of the court. The wife brought an action 
in this state for past installments due and unpaid. The court, relying on the 
Restatement,” held that the rule enunciated there regarding alimony should 
also apply to child-support money and allowed the wife to recover. It appeared 
that the Colorado court had no power to modify its judgment with respect to 
amounts due and unpaid and the judgment was final as far as these amounts 
were concerned. 

A similar question is presented when the parties are divorced in another 
state and no provision is made for alimony. Can an action for alimony alone 
be maintained in this state? This matter is partially settled by a statute” 
providing that where the defendant was a resident of this state and was not 
personally served nor appeared in the foreign divorce action that all matters 
relating to alimony, property division, and custody and maintenance of children 
shall be subject to inquiry and determination in a proceeding brought in this 
state within two years after the date of the foreign judgment. Prior to the 
enactment of the statute it had been held in several cases that the foreign 
divorce was a final determination of these matters’ unless it was shown that 
the foreign court was, without jurisdiction to make a final settlement.” 


CONCLUSION 


In the Ecclesiastical courts alimony was awarded to the wife, if she were 
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without fault, for her maintenance. It was an enforcement of the husband's 
obligation of support. This view has been adopted in this state by the decisions 
of the supreme court. Furthermore, alimony to the guilty wife was judicially 
unthinkable under the Canon Law and this view was incorporated into our 
statute. The outstanding difference between alimony as administered by the 
Ecclesiastical courts and as administered by our courts is that under the former 
the amount was subject to modification and the duty to pay terminated upon 
the death of the wife. Under our statute and its interpretation by the supreme 
court there is no power in the trial court to modify and its judgment is final. 

It is debatable whether the right to alimony should depend upon whether 
the wife or the husband is the guilty spouse. A pe rove from this view is 
expressed in the statutes providing for a division of property when the wife 
is at fault or when both parties are in equal wrong. When matrimonial 
difficulties arise the fault is almost never all on one side. It would seem that 
the main factors in determining whether or not a wife is to receive alimony 
and the amount of the award should depend upon her needs and the ability 
of the husband to pay, rather than upon the idea of fault or aggression. For 
these reasons it might be considered desirable to give the trial court by statute 
the discretionary power to make a monetary award of alimony to the wife in 
cases where a divorce is granted to the husband and in cases where both parties 
are found to be at fault. 

Perhaps the idea of the superiority of the male is still too prevalent in 
Kansas to approve such a departure but it is interesting to note that 15 juris- 
dictions now authorize the granting of alimony to the husband in a proper 
case. These statutes seem to be based on the. theory, first, that the husband 
no longer has superior property rights and, second, that he is forced to compete 
with women in practically all forms of economic enterprise. 

Inasmuch as the basis of alimony is the duty to support and maintain the 
wife it should be subject to change as the needs of the wife, the ability of the 
husband to pay, and other factors affecting it may change. If the marriage had 
continued instead of ending in divorce, the right to support would certainly 
vary with the husband’s earning power and the needs of the wife. Furthermore, 
it is believed that the obligation to pay should cease upon the death or 
remarriage of the wife. There is something extremely distasteful about the 
idea of supporting another man’s wife. An adoption of this view would 
require, however, an amendment of the statute so as to confer on the court 
the power to modify and a repeal of that portion requiring the award to be 
in a fixed sum. That there is nothing extreme in this recommendation is attested 
by the fact that the court has such power in child-support cases'® and by the 
fact that 34 states have statutes authorizing a revision of the decree.™ 
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THE PROSPECT PLEASES 


By Hon. JOHN W. DELEHANT 


Judge of the United States District Court for 
the State of Nebraska 


Epiror's NorE — This is an address which was delivered at the Annual Banquet 
of the Topeka Bar Association in Topeka, Kansas, February 16, 1946. , 


Upon the receipt of the flattering invitation for this occasion, of your 
president, and my seasoned and valued friend, Judge McElhenny, my judgment 
argued for its respectful, though reluctant, declination. A protestation that I 
am busy — quite too busy for the preparation of any speeches at all — is 
unpleasantly fortified by conscience pricking evidence. And February is a 
month of unpredictable weather, and equally uncertain transportation, espe- 
cially between the mutually inaccessible capitals of the great commonwealths 
of Kansas and Nebraska. 

But there were other, and contrary, considerations. Judge McElhenny’s 
requests are always enticing; and my personal affection for him made a negative 
answer to his letter substantially more difficult than this effort and the necessary 
preparation for it, Then, quite adroitly, he so framed his appeal that he joined 
his associate, Judge Magaw, in its extension; and, not so long since, Judge 
,Magaw’'s wish was a command to me, for he was formerly my boss. But, finally 
persuasive was my grateful recollection of a multitude of occasions, during the 
many years of my service at the bar, when I was the recipient of courtesy and 
generosity from members of the profession in Northeastern Kansas. I was then 
in your district courts so frequently that I almost reckoned myself a repatriated 
citizen of this state in which I was born; and I have long been a regularly 
enrolled member of the bar of your federal court. Out of those years I gathered 
many precious friendships which I shall always cherish, and for whose renewal 
the opportunity is now too infrequently available. Therefore, I could not fail 
to welcome a contact which would present that opportunity, and at the same 
time allow me to perform some small service in token of my very sincere 
gratitude to the bar of this quadrant of Kansas. 

Once I had accepted the invitation, I set about the ordeal of selecting a 
subject for our Hieces aro That task almost always involves a penumbral 
period of panic, and I underwent it on this occasion. But after considering 
and rejecting several more discreet, and therefore more appropriate, themes, 
I finally settled upon the one which your Chairman has announced for me. 

Now, I ask you to believe that I sa quite understandingly and with 
becoming diffidence, the discussion of this topic. There is a conceivable 
indelicacy in the presentation of an optimistic forecast for the actively practicing 
lawyer, by one who has quite recently forsaken the adventure and prospect and 
struggle of the advocate and counsel, for the supposed tranquility and security 
of judicial office. I hasten, parenthetically, to assure you of the unreality of 
that supposition. The tranquility is wholly illusory, for the storied otium cum 
dignitate of the judge, if it ever existed, has departed completely from federal 
judicial chambers. And even our presumed security is deceptive, since what is 
loosely called an appointment for life develops upon critical examination to 
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continue only during, the dangerously insecure tenure of good behavior. 
And I am, and by conviction must be, an optimist in respect of the 
probable future of the legal profession in the United States. For that matter, 
though most of its possible developments are quite inscrutable to me, I am 
forced by the logic of human history and literature in combination, to view 
with cheerfulness — mildly nervous, perhaps, but cheerfulness nevertheless 
—the future, from the viewpoint of 1946, of human society in general. 
And I reach that conclusion upon the demonstrable premise that the predicted 
degrading or annihilating tragedies to humanity on a universal pattern simply 
do not happen. This is not the occasion for it; but if it were, I could regale 
—and possibly entertain— you for an hour or more with the repetition 
of dire prophesies of disaster to civilization solemnly published by responsible 
writers, beginning at the very dawn of extant literature, and pausing to 
select contributions to the mournful symphony from each succeeding century. 
But the foretold cataclysms either failed altogether to materialize, or 
occurred in such mild measure as to humiliate their prophets; and mankind 
and civilization have gotten on, often sordidly on the moral side to be sure, 
but not altogether hopelessly even there, and, in a material and intellectual 
way, quite satisfactorily. Currently, I am even hopeful of a moral conversion, 
though it must, I fear, be motivated by remorse. But that is an altogether 
different subject. The point I want to urge is that the morrow for the American 
lawyer is not as melancholy as we are sometimes tempted to apprehend. And 
I am regarding his rewards both in their material and in their spiritual aspects. 


» I trust that I shall not be accounted “of the earth earthy,” if I put first things 


first and give my earlier attention to the material side of his return for service 
rendered. For while he “does not live by bread-alone,” he nevertheless requires 
bread that he may earn also his more precious compensation. 

My original resolution to study and practice law was altogether irrational. 
During the progress of the Spanish war I was seven years of age. And since 
my mother was an emancipated schoolmistress and our modern feather-bedding 
pedagogical methods were then unknown, I was already an omnivorous reader. 
One of my principal tasks — and highest privileges — was regularly to read 
in complete detail to a civil war veteran farm neighbor, who was himself 
unable to read, the week by week account of the developments and troop and 
navy movements in that war, as they were reported in The Weekly Kansas 
City Star. He was flatteringly appreciative of that service, and, in the course 
of it and, as I suppose to gratify my vanity, frequently told me that I should 
be a lawyer. Presuming from the assurance with which he spoke that he knew 
everything, I agreed with him. And from that point forward, through the 
rest of my rural school and high school and college studies, and until I was 
hopelessly enrolled in the law school, I was in controversy over the subject 
with my well loved father who entertained a rather low opinion of the moral 
attributes of the disciples of Kent and Blackstone, and was resolved to avert 
their blight from his own household. 

So, from every available source, I was informed of the dubious ideals 
and precarious lot of lawyers. Their devious methods and questioned status 
in ancient generations were im upon me. The frequent suppression of 
the vocation in the course of the history of various nations was recalled. 
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of foreordination and predestination, I persisted in my resolution, though 
if the truth must now be told I was occasionally assailed by doubts which I 
diligently concealed. The final test of my faith, however, was reserved for. 
the very eve of my admission to the bar. 

In the Spring of 1913, the legislature of Nebraska, where the law of 
inertia seemingly required me to practice, enacted the then “pernicious and 
insidious” Workmen's Compensation Law. Whereupon, the elders in the 
profession I was approaching forecast the absolute end of opportunity within 
its ranks, and promptly set about the enterprise of circulating petitions for the 
submission of the detested measure to the people at a referendum election. - 
If my appointment, or election, to public office were presently dependent upon 
a completely sinless life, I might be reluctant to admit that one of my earliest 
tasks in the only professional association I ever had, was the circulation under 
the direction of the partners in the firm of some of those referendum petitions. 
But the people of Nebraska, at the election in 1915, agreed by quite a large 
majority with the legislature; and I settled down to the uninviting task of 
doing what I could in what little had been left to the labor of lawyers. 

To pursue that bit of history no further, it will be enough to record that 
the threatened. desiccation of professional incomes never occurred. It is 
undoubtedly true that a readjustment was made in the work of some lawyers 
whose. practice had been virtually limited to the prosecution of suits arising 
out of industrial accidents: But I have been assured by many, even of them, 
that, after a brief transitional interlude, their net results were actually grati- 
fying. I shall not discuss here the reasons for that experience, of which there 
are a great many. Nor shall I comment upon the undoubted benefit to the 
profession as a whole which ensued from the termination of the notorious 
abuses which were a considerable influence in the promotion, both in Britain, 
and its dominions and colonies, and here, of the enactment of such laws. 

I have mentioned this incident at some length because it is fairly char- 
acteristic of one complaint we hear in 1946. It is said the Boards and Bureaus 
have usurped the law business, that the courts have been despoiled of their 
jurisdiction, and that there is no longer room for the lawyer in the presenta- 
tion of litigable controversies. 

One would be something less than entirely frank if he failed to grant 
that there is a measure of factual accuracy in that charge. No purpose would 
be served by the adequate exploration of the reasons underlying the trend, if 
it be so denominated. They are foreign to the present subject. Let us candidly 
acknowledge, however, that they are not always’or entirely complimentary, 
either to lawyers’ practices and habits of thought, or to judicial procedure in 
some. quarters. Comparable considerations during the history of Anglo- 
American jurisprudence have evoked other and now celebrated innovations. 
To mention only the most striking instance, the evolution of the chancery 
jurisdiction is a classic monument to the immutability, inflexibility and tardi- 
ness of the bench and bar of the common law courts. The necessities of an 
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era, or of a people, invariably discover the instrumentalities for their own 
orderly solution; and providentially, too — for the ultimate human answer to 
complete insolubility is violence. But, whatever the cause, it must be acknowl- 
edged that a good many subjects upon which at least some service of the 
conventional courts was formerly bestowed, are now committed in the first 
instance to the determination of administrative boards, usually with the 
allowance of judicial review of a substantially narrowed character. It is 
equally true that a few, though by no means a large number, of such boards 
are inhospitable to counsel for the interested parties. : 

But I venture to assert on many grounds, that in its overall effect, this 
trend is not necessarily or pragmatically destructive of incomes from the 
ptactice of law. That it has an adverse impact upon a good many individual 
practitioners I can well suppose. Nor am I able to project before you an 
accountant’s graph demonstrating the hopeful statement I have just made. 
But some considerations in support of it may be offered. 

My personal experience as a member of an established firm in a county 
seat town of ten thousand population was entirely favorable to the view I. 
suggest. The firm’s income was patently and substantially increased, rather 
than diminished, insofar as it was derived from issues of the sort I have men- 
tioned. And it should be so, considered, I repeat, in a comprehensive view. 

There is an inclination among pessimists and dissident politicians, grossly 
to exaggerate, if not in fact to misrepresent, the extent to which actually 
existing rights justiciable in formal courts have been withdrawn from the 
arbitrament of such forums and entrusted to non-judicial boards. What has 
generally transpired is rather the creation of new, or the statutory definition 
of pre-existing, though possibly dormant, rights, which, on their creation or 
definition, might have been determinable in the courts but for their concurrent 
commitment to the jurisdiction of an existing or wholly novel statutory admin- 
istrative board. 

I shall not argue for the practical necessity in most instances of that 
legislative course, beyond asserting that it is quite obvious and imperative, 
and in this latter day is not generally questioned after objective analysis, even 
by those who formerly assailed it most intemperately. I merely make the . 
point that it is not financially injurious to the legal profession. Very generally, 
and increasingly of late, counsel may and do appear, pretio dato, before the 
boards. And invariably they participate in the judicial reviews or enforcement 
promeee that the laws provide. On the whole, I have no doubt that the 

profits, rather than suffers, from the development. 

Surely, the same conclusion must be reached in respect of the entire 
pattern of complexity in which our modern living is increasingly ‘involved. 
The need is for more, rather than less, in the way of counsel to those who 
propose to venture, whether modestly or substantially, into business, or even 
upon the ordinary affairs of life. Several clients, both individual and cor- 
porate, of the office I entered in 1913 survived and remained its clients in 
1942 when I withdrew from the practice. It is the simple truth that their 

of legal guidance came in those more than twenty-eight years to cover a 
multitude of problems of which they would originally have solved, some on 
their own responsibility, and others were undreamed of in that simpler gen- 
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eration. I need hardly add that, quite appropriately, their retainers grew 
commensurately. 

But it is said, with no little accuracy, that lawyers are suffering financially 
from two not wholly unrelated developments. The first of these includes the 
fairly prevalent devices to avoid the ordinary financial burdens incident to 
legal procedure upon death. And the second is the actual practice of law by 
unauthorized agencies. There is virtue in both aspects of this point; and they: 
have a peculiarly adverse incidence upon the country lawyer. I am disposed 
to think that the partial solution of both of them lies in the field of the pro- 
fession’s education of its clients. The bar has been traditionally inept in its 
attention to public relations. And it may well reconsider its attitude in refer- 
ence to these two questions. Repressive legislation alone will not solve the 
second difficulty; and rational legislation will be obtainable only in conse- 
quence of purposeful education. And even here, the net result is not identical 
with the gross loss of revenue. There are, unfortunately, compensatory con- 
siderations. A lawyer friend of mine once cynically but truthfully remarked, 
towards the end of a long and successful career, that his fee in a single action 
necessitated by the incongruities of a will prepared by a layman, far exceeded 
all those he had gotten through more than fifty years for preparing wills. 

For the moment, it is said that there is a readily apparent recession in the 
number of litigated cases. I am persuaded that that statement is not strictly 
true in the country’s federal courts. It is undoubtedly true in respect of our 
ptivate civil actions, notably those where our jurisdiction rests upon diversity 
of citizenship. And, of course, that diminution in volume is proportionately 
reflected in the number of civil actions in the state courts. In part, that trend 
reflects an enlightened evolution in practice within the profession itself during 
the last sixty years. Our pioneer professional forebears were of a combative 
generation. They zestfully litigated controversies, both great and small, to 
the bitter end, but not always wisely, whether their own or their clients’ inter- 
ests be chiefly n> germ ‘Too frequently, one may suspect, they settled the law 
at the expense of clients who had little real interest in its development; and, in 
consequence, got their own fees in the currency either of personal gratification 
or resentment over judicial perversity. I am persuaded that their descendants 
in the calling pursue the more prudent course in resorting to composition, 
where it is available, and this from the viewpoint both of their own interest 
and of their clients’ ultimate welfare. For the rest, though with due acknowl- 
edgment of the peril of generalization, the paucity of civil cases may be attrib- 
uted in substantial degree to the war and its observable contraction of the 
sources of litigation. Any manufacturer will experience an almost annihilating 
reduction in his controversial problems, if his customers are suddenly reduced 
in number from five ee private concerns to a single one, and that his 
government. And, to the extent of that influence, we may anticipate normality 
in litigation, if and when stability returns for industry and business generally. 

Some of you, indeed, may think of the recent recession in the number of 
criminal prosecutions that have d through our courts. I wish I might 
confidently assert that that development was permanent, for its persistence 
would be a boon to us all. But the stark and tragic truth is that the pendulum 
is already on its reverse course, to what extremity I shall allow you to speculate. 
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I might dwell much longer on the material phase of the lawyer's future, 

discuss the particulars in which it is said to be either bright or obscure, and 
balance one consideration against another. For those thoughts I have offered 
are suggestive only. But the ultimate conclusion would be optimistic; would 
insist that, like almost every other variable factor in human living, the lawyer's 
work, and surroundings, and income, and the lawyer himself, are changing 
but not necessarily for woe. ‘“Tempora mutantur et mutamur in illis” was 
written a couple of thousand years ago; but it was axiomatic even then; and 
it is just as true, no more and no less, in 1946. We lawyers are too prone to 
forget that truth, or obstinately to reject it and its implications. Too many of 
us, though fortunately far from all, have learned one prayer rather too well, 
and that the Doxology. Our constant incantation is, “‘As it was in the begin- 
ning, is now, and ever shall be, world without end. Amen!” And we habitually 
forget that that paean to stability is predicated of nothing human, but of “Him 
who changeth not,” of the only lute and immutable entity within the 
envisioning of the universe. Change and development are traditionally the 
very hope of all human enterprise, which stagnates and languishes if they be 
completely arrested or sluggishly retarded. And it is not — and never has been 
— otherwise with the law, or with lawyers. The profession has grown great 
precisely because it has been willing to grow at all, and determined that its 
_ growth should be worthy. 
And that brings me, for their all too brief consideration, to the probable 
’ higher and intangible rewards for their labors which the lawyers of the imme- 
diate future may reasonably anticipate. The profession comes to the present 
hour, rich in those impalpable honoraria. 

In the fidelity and gratitude of their clients through the years, they have 
been bountifully and meritoriously rewarded. Not one of you who has labored 
at the bar for even a decade, will fail to recall with humbling gratification 
more than one occasion when the consciousness of an effort well expended, 
the loyalty of a client faithfully sustained, or even the appreciation of an 
adverse party generously treated, has provided you with a recompense, immeas- 
urable in.money. Even more cheering have been the almost invariable under- 
standing and fellowship, which your ethical advocacy has earned and received 
from your adversaries at the bar. For the very competition and controversy of 
our calling, beget a camaraderie, unrivalled elsewhere, among its maturely 
reasoning votaries. That private and personal satisfaction we shall not pre- 
sume to estimate for the lawyer of tomorrow. But it will continue to be 
abundant. 

My reflections are rather upon the prospects of the profession in the 
United States for service to its country and to humanity, first here, but also 
abroad. And I acknowledge no fault in placing service to our nation and its 
» people before our ministry to a somewhat nebulous world wide citizenry. 
A sinister and selfish nationalism, still insidiously discernible, despite the almost 
unanimous profession of international cooperation, forbids us to be less solic- 
itous than in earlier decades, for the welfare of the United States. The con- 
version to the cause of international justice of many nations, even among our 
late associates in combat, is so recent, so faltering and so obviously reluctant, 
that the rational apprehension of an occasional relapse among them, into infi- 
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delity, cannot justly be set down to cynicism. The circumspect American, 
therefore, however hopeful he may be, will not forget or neglect his country’s 
security or stability. And there is the further unanswerable truth that, upon 
the most favorable hypothesis, we shall serve the entire world best by serving 
the United States most faithfully and well and assuring her vigor and vitality. 

This broad public service of the bar has been one of the prime sources 
of its pride and honor. That has been true in every generation of civilized. 
society, and in every nation which has not forbidden or suppressed the profes- 
sion of advocacy. It has been particularly true of the English speaking world. 
Whether in the mother country, or here, or in those of the English colonies 
into which a substantial measure of the tradition of English justice has been 
imported, causes and peoples have found their most conspicuous and effective 
advocates among the lawyers. Our own prerevolutionary and national history 
strikingly documents that fact. In voluntary gatherings, in town meetings, in 
legislatures, lawyer leaders first conditioned the colonial mind for resistance 
to and rebellion against external tyranny. In the continental army they directed 
the colonists to victory and to a bewildering freedom. Out of the divisive chaos 
of their new found independence, they builded by successive steps, a single 
nation. Once it was established, they developed and fortified it, laboring both 
as individual citizens, and in its Congress, in its executive department, and as 
the members of its several judicial tribunals. 

When controversies arose in its course — and they have arisen in multi- 
tude and not infrequently in sobering magnitude — they were waged on both 
sides by protagonists from our profession. So far has that been true that it 
has often been asserted that during our history, no public cause, however 
deserving or unworthy, has lacked lawyers for its support. For my part, I 
acknowledge, and am proud of, that assertion, even in its presumably uncom- 
plimentary connotation. It is far better publicly to discuss and examine, than 
tuthlessly to suppress, a movement of dubious virtue or even relatively sure 
unworthiness. A smothered grievance readily produces a social or political 
cancer. 

The United States is in comparably a nobler and a more stable nation in 

of the public service of its lawyers. They have known the history 
and the warning signs of tyranny on the one part, and on the other hand of 
disorganization and anarchy. They have appraised the force and direction of 
social and governmental trends. At their insistence, a watch has been consti- 
tutionally set upon the oppression, alike of one man or of a privileged few, 
and of a transient majority, however large. 

Their more impatient fellow citizens have frequently resented their 
acknowledged conservatism and reluctance to subject the American common- 
wealth to mere reckless experimentation. Perhaps, on occasion, they have 
impeded change that might have proved to be real progress. It could hardly 
be otherwise. But, certainly, they have frequently averted from our nation the 
destructive blight of “change upon the mere hypothesis of change,” so elo- 
quently chastised by its first president. On the whole, their contribution to the 
United States we know and cherish, has ministered to rational liberty untar- 
nished by license; to respect and reverence for order and the law; to constitu- 
tional stability without the corroding consequence of legal stasis; to balanced 





236 The JOURNAL 


and reasoned progress, as the evolution of science, industry, society and gov- 
ernment has disclosed its need; in fine to the progressive improvement and 
exaltation of American life and living. 

It is said that they have needlessly crowded our legislative halls, our 
executive chambers, and our administrative offices. Well, the talent for public 
service which their professional training and experience have begotten has 
both weno them to accept public labor in wide variety, and led their neigh- 
bors confidently to select them for such work. With no time for the fortifi- 
cation of the thesis, I shall simply assert that the service has been fruitful and 
that the continued demand for it is its sufficient commendation. 

And the demand for lawyerlike thought and action in the national interest 
was never more urgent than in the present hour. It is never so imperative as 
in seasons of national stress or of rapid and violent change. And when, in 
these hundred and sixty years of its life, has this nation encountered stress, 
domestic or foreign, comparable with that which now confronts it, or the 
equally imperative certainty of wholly uncertain change? 

In the parlance of the current hour we are proclaimed to be the world’s 
richest and mightiest nation. The thought is calculated to be comforting and 
stimulating to us. I shall not argue that it is wholly or substantially untrue. 
In fact, I am eager to be persuaded that it is entirely warranted, though I 
cannot be unmindful of disturbing considerations to the contrary if the ques- 
tion be considered comprehensively. 

In our domestic economy we have withstood a complex disorder of 
unprecedented severity and duration. Disregarding the war's impact, it has 
continued in our agricultural regions, with only casual interruptions, since 
1920, and elsewhere with no real interruptions since 1929. The nation has 
not come unscathed through that ordeal. It has been altered, substantially and 
permanently altered, though the precise course of the change was arrested by 
the war and has yet to fall into a clear pattern. The further progress of that 
reconstruction requires the best thought and effort within the bestowal of our 
profession. 

But the future course of the United States in her external relations is 
vastly more inscrutable than her immediate domestic prospect. Let the “unreal- 
ists” delight in their vision of a world committed toenduring peace and coop- 
eration by the blissfully simple expedient of an international compact of world 
wide scope. International order and tranquility are not thus easily assured; 
but are to be achieved, if at all, through tireless and ceaseless cooperative 
effort by all of the nations of the world, each acting through its most competent 
and dedicated statesmen. 

Was that ever more pointedly true? A world wide war has lately been 
brought to an uncertain and precarious close, with the victory resting on the 
banners of America and its ostensible friends among the nations. But it was 
an incongruous experience whose unfolding leaves us in no little perplexity. 
In connection with, and in the course of, it, international duplicity achieved an 
all time high point. A powerful Russia, which ultimately dealt Germany its 
most grievous blows, contributed both morally and materially under a treaty 
of amity, to Hitler’s early victories. Eventually, those friends fell out. But it 
is not without significance, future as well as past, that we and our co-combat- 
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ants were never really allies, only associates, in that struggle; that our mutual 

tions were conducted upon a constantly nervous and unstable basis; and 
that as victory — if not peace — was accomplished, Russia intensified, and has 
more recently extended, her unilateral action and intransigence in whatsoever 
regions her power has been dominant. She professes to treat internationally; 
but the*conviction grows that accord with her may be achieved only by the 
surrender to her of all things, and not least among those things, of principle 
and ideal. 

‘We Americans speak hopefully of democracy abroad, but I trust we shall 
not speak too guilelessly. Few of our late associates even understand, let alone 
cherish, the idea in practical application, and Russia cynically despises it. 
Within her territory, and in the regions she now controls there is no vestige 
of democracy; and as to human freedom, they who seek it in the domains 
under her heel are suffering martyrdom in its quest. 

I mention these startling, but only symptomatic facts to which a veritable 
host might be added, merely by way of asserting that the new international 
society has a far journey to travel to its goal of international understanding 
and peace. In that journey it will sorely need the United States. And the 
United States will imperatively require the best statecraft, the clearest and 
surest thinking, and the most profound courage that its people can supply for 
its efforts. It will demand such qualities, not only in its diplomacy and in its 
National administration at its highest level, but throughout its entire citizenry 
as well. And to those qualities the mightiest contribution must inevitably be 
made by the patriotic bar of the nation. 

So, there will be work for tomorrow’s American lawyer, unremitting and 
constant work, and remuneration, both financial and spiritual, commensurate 
with his labors. 

I close with this proof of my hope in the lawyer's future. The elder of 
my sons proposes to enter the profession. The choice is his alone. But I shall 
encourage him in his resolution — and in utter sincerity. More than that, I 
shall follow him with an affectionate paternal envy. I shall envy him that 

span of thirty-four years that separated our births, and in effect now stretches 
out before him. For in prospect, his life is intriguingly interesting and full. 
His America will have its frontiers and its pioneers, though they be of the 
spirit. His profession will be a courageous and progressive one. For it will 
still be the profession of Coke, of Sir Thomas More, of Blackstone, of Mar- 
shall, of Webster, of Patrick Henry and Reverdy Johnson, of David Dudley 
Field, of White, of Hughes, and of Cardozo. Those lawyers and jurists encoun- 
tered mighty problems and solved them; confronted changing times and 

i them; envisioned judicial reforms and achieved them; met with dis- 
turbing doubts and resolved them. And so it will be with that son’s genera- 
tion of lawyers, and with the inscrutable and too hurried residue of yours and 


mine. The prospect pleases! 
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ARMY COMMENDATION AWARDED KANSAS LAWYERS 


Epiror’s Note — The olowiog news item received from Major Noel E. Story, Judge 
Advocate-War Crimes Group, q- 3rd U. S. Army, A.P.O. 403, c/o , New 
York, New York, and available for publication in the JouRNAL by Dean F. J. 
Moreau, University of Kansas School of Law. ; 


The Army Commendation Ribbon was awarded to 1st Lt. Alan F. Asher today 
[March 22, 1946} in connection with the inactivation of the Seventh U. S. Army in 
Heidelberg, Germany. 

The award, vo by Lt. Gen. Geoffrey Keyes, Commanding General of the Seventh 
U. S. Army, cited Lieutenant Asher for his analytical skill, professional knowledge, and 
untiring devotion to duty from May 11, 1945 to February 15, 1946 during which time 
he served as Investigating Officer and then Chief of the Reviews and Operations Sub- 
Branches of the 7th Army Judge Advocate War Crimes Branch. 

Lieutenant Asher served as Platoon Leader and Assistant Regimental Adjutant with 
the 78th “Lightning” Division from the time it breached the Siegfried Line until V-E 
Se NS eae In Men Hime it became the first Infantry unit to cross the Rhine 
at . 


At the close of the war in Europe he was transferred from Infantry to the Judge 
Advocate General’s Department and rity ioe to War Crimes as an Investigator-Examiner. 
With the inactivation of the 7th Army, Liew 
Headquarters and will continue at Heidelberg in his present capacity as Chief of Opera- 
tions of the War Crimes Branch until his redeployment in June. 

Lieutenant Asher, son of Henry H. Asher of the Lawrence Bar, is a graduate of 
the University of Kansas School of Law and expects to return to Kansas to practice. 





FROM THE WILL OF WILLIAM W. COOK 


“Believing, as I do, that American institutions are of more consequence than the 
wealth or power of the country; and believing that the preservation and development of 
these institutions have been, are, and will continue to be under the leadership of the 
legal profession; and believing also that the future of America depends ly on that 
profession; and believing that the character of the law schools determines character 
of the legal profession, I wish to aid in calarging the and improving the standards 
of the law schools by aiding the one from which I graduated, namely, the Law School 


of the University of Michigan.” 





tenant Asher has been assigned to 3rd Army . 
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By JosepH HENRY FoTH 
Professor of Economics, Washburn University, 
Topeka, Kansas 


A. GENERAL DISCUSSION OF THE DOCTRINE 
1. NATURE AND PURPOSE OF DOCTRINE 


The ever increasing complexity of our commercial and industrial life as 
evidenced by the mechanization of industry, transportation, the farm and the 
home, has greatly multi api injuries due to negligence which the injured party 
cannot prove by specific or direct evidence. The basic reason for res ipsa 
loguitur rule is to enable the injured pa pa tty to whom specific proof is inacces- 
sible, to compel the party in control of the instrument which caused the injury 
to show that he was without fault. Usually, such evidence is more accessible 
_ to the defendant than to the plaintiff. 

The rule res ipsa loquitur— “the thing speaks for itself’ — does not 
modify the principle of torts that negligence must be proven and that this 
burden rests upon the plaintiff. It merely changes the mode of proving neg- 
ligence. In the absence of an explanation of the accident, the rule constitutes 
a form of circumstantial evidence which gives rise to an inference or presump- 
tion of negligence of the defendant where the plaintiff is without fault. 

Under the doctrine, negligence cannot be inferred from the injury alone, 
but an inference of negligence arises from the surrounding circumstances’ of 
the accident and the resulting injury. In most jurisdictions, including Kansas, 
res ipsa loquitur is a rule of evidence and not of substantive law. Some courts 
and some writers regard it as a rule of substantive law of torts.’ 

The doctrine was first applied in Roberts v. Trevayne,? when usury was 
a t on the face of the instrument. A more recent English case, Byrne v. 
Boadle,® established the rule. The plaintiff walking on the sidewalk was struck 
by a barrel of flour which fell out of a window of the mill. The court held 
that by alleging the facts and circumstances of _ ‘aed the plaintiff had 
made a sufficient prima facie case to poore negligen 

The principle as stated by Chief Justice Erle, in a Scott v. London Docks 
Co.,* is commonly quoted: 


“There must be some evidence of negligence, but where the thing is shown to be 
under the management of the defendant or his servants and the accident is such, 
as irf the oF Deadicgreg course of things, does not heppen. if those who have the 
¢ proper care, it affords reasonable evidence, in the absence of 
explanation by the defendants, that the accident arose from want of care.” 


The English rule, res’ ipsa loguitur, definitely raises a presumption of 
culpability on the part of the owner or manager of the instrumentality causing 


1 Mark st Ipsa Loquitur: Presumptions and Burden 0: (1945). The thesis of this 
is tha’ ri (psa A a of substantive Law. tf lence and that the burden 
shifts to the : obligating him to prove affirmatively by his own evidence 
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the injury and places upon him the responsibility of showing he is not the 
guilty party. Thus the doctrine relieves the plaintiff of the initial obligation 
of proving negligence by direct evidence. The plaintiff need only make proof 
of the accident and the injury and the attending circumstances to avoid non- 
suit or to get before a jury. 


2. REQUIREMENTS FOR APPLICATION 


The courts generally recognize four conditions which must be met before 
the doctrine is invoked:* 


1. The apparatus must be such that, in the ordinary instance, no injurious 
operation is to be expected, unless from a careless construction, inspec- 
tion or user; 

2. Both inspection and user must have been at the time of the injury in 
the control of the party charged; 

3. The injurious occurrence or condition must have happened irrespective 
of any voluntary action at the time, by the party injured; 

4, The knowledge of the causes of the injury must appear more accessible 
to the defendant than to the plaintiff. 


The varied situations presented have frequently resulted in conflicting 
interpretations as to whether the rule should apply. What constitutes an acci- 
dent of unusual character, whether there was divided control, and what con- 
stitutes pleading specific negligence are questions on which the courts do not 
always agree. | : 

In some early cases it was required that a contractual relationship between 
the parties exist in order to apply the doctrine. This position was probably due 
to the fact that the doctrines were originally applied to railroads. Today, nearly 
all jurisdictions reject the contractual requirement and hold that | 


“the — ion originates from the nature of the act, not from the nature of 
the relations een the parties."6 — an 
The emphasis upon contractual relationship in Pennsylvania’ has greatly 

restricted the application of the doctrine in that state. In 1905 the court 

declared the doctrine as “dangerous and uncertain at best.”* In a later deci- 

sion the court held to the contractual relationship condition when it said,’ 
“The maxim res ipsa loquitur is an exception to the eral rule that negligence 
is not to be inferred, but must be affirmatively ecard we in cases of shuts 
duty or an obligation amounting to that of an insurer.” 1 


In Pennsylvania the doctrine is applied to cases where there is contractual 
relationship or where the defendant is a common carrier, or where defendant 
deals in dangerous commodities, and in such cases the burden of proof shifts 
to the defendant to prove he was not negligent. In other cases the “Exclusive 
Control” doctrine has been applied with only the force of permissible 


S Wigmore, On Evidence (3rd ed. 1940) Section 2508, p. 488. ar ae 
6 Rose v. Stephans & Condit. Transp. Co., 11 . 488, 489 (C. C. N. Y. 1882). 

7 See Kepner v. Harrisburg Traction Co., F 38 Atl. 416 (1897). 

8 Allien v. Kingston Coal Co., 212 Pa. 54, 61 All. (1905). 

9 Johns v. Pennsylvania R. R. Co., 
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inference, as stated in Young v. Yellow Cab Co. case“ where an open door of 
the cab injured the plaintiff on a public sidewalk. : 


“When the thing which causes the injury is shown to be under the management 
of the defendant the accident is such as in the ordinary course of things does not 
— if those who have the t use proper care, it affords reasonable 
evidence, in the absence of an exp ion by the defendant, that the accident 


arose from want of care.”12 
The restricted application of the rule in Pennsylvania is in marked contrast 
to its liberal policy in 1848 when the 


“mere happening of an injurious accident, raises prima facie presumption of 
negligence, and throws upon the carrier the onus of showing it did not exist.”13 


3. PLEADING NEGLIGENCE 


| In most jurisdictions the plaintiff must plead general negligence because 

the basic reason for the rule is that the plaintiff lacks the facts to plead specific 
— of negligence. The rule is based upon the theory of necessity. When 
the facts are known there is no need for inference and the doctrine vanishes. 
What constitutes pleading specific negligence is not always clear and varies 
with the courts. 

Kansas, Missouri and Texas have consistently refused to apply the doctrine 
where specific negligence is pleaded. Where plaintiff pleads both general and 
specific negligence in Texas the specific allegations will control.'* In several 
jurisdictions, including Kansas, plaintiff is compelled to choose one theory. 
Although the plaintiff is’ usually required to plead negligence generally, in 
California, the court has applied the doctrine where plaintiff pleaded both 
general and specific negligence.” In a recent case the same court held that 
where both general and specific allegations of negligence were made the 
plaintiff “is entitled to the benefit in his favor which arises from application 
of the doctrine of res ipsa loquitur,” but the burden of proof of specific acts 
rests upon the plaintiff"® Again, in several jurisdictions the doctrine is applied 
without regard to the mode of pleading.” It is evident that great care must 
be taken in some jurisdictions so as to avoid non-suit by pleading specific 
negligence. 

The plaintiff should not be prevented from making as good a case as 
possible and yet rely yin res ipsa loquitur rule, so long as he does not explain 
the cause of injury fully; certainly the doctrine should not be limited to 
plaintiffs who know nothing about the cause of the injury. Inferences may 
even support specific pleading in certain instances. Professors Heckel and 
Harper point out that the plaintiff must prove negligence and by alleging 
specific acts of negligence he does not do more 


“so there is no reason to deny him the application of res ipsa loguitur if it is 


118 Pa. Super. 495, 180 Atl. 63, (1935). 
Res Ipsa Doctrines in Pa., Note 85 Univ. Pa. L. Rev. 212, (1936); Van Buskirk, Note, 
of Res Ipsa Loquitur, 70 Univ. Pa. L. Rev. 105 (1922). 
PA. 479, (1848). 
. V. Herring, 36 S. W. 129. (Tex. Civ. App. 1896). 
i. Ry wit ih Pac. (2d) 226 (1984); Strack v. Pickwick Stages 
Cal. (2d) 570, S75, 90 Pac. (2d) 792 (1989). 
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_ptoperly applicable, merely because the plaintiff attempted to show particular 

acts of negligence.”’!* 

The doctrine has been applied to great variety of situations and is 
gtadually being extended to new fields; harms due to falling objects, falling 
elevators, escape of gas, water, and steam explosions, fires, electric shocks, 
malfunctioning of machines, railroad, auto and airplane accidents, X-ray 
burns, medical malpractices, foreign objects in sealed containers of food, and © 
many similar accidents which occur in our highly industrialized power economy. 

The doctrine is applicable to cases involving damage to property as well 
as to personal injury cases.’ ; 


4. PROCEDURAL EFFECT OF DOCTRINE 


Some courts have given the doctrine far greater effect than other courts. 
Moreover, it is difficult to classify these decisions due to the ambiguous 
language and conflicting opinions as well as to the difference in meaning of 
such terms as presumptive inference, prima facie case, and the like. 

The decisions generally give rise to one of three possible effects: 


1. Permissible Inference — 

The least effect of res ipsa loguitur is to permit the inference, from 
the facts and circumstances presented by the plaintiff, without direct 
evidence, that the defendant was negligent. Such inference is merely 
enough to avoid non-suit or a dismissal and gets the plaintiff to the 
jury and no more. It is not enough to warrant a directed verdict, even 
though the defense rests without evidence. The jury may accept the 
inference of negligence but it is not compelled to accept it. By getting 
his case to the jury the plaintiff has gained a proc advantage, 
but much depends upon the decision of the jury in analyzing the 
strength of the circumstances which point to the negligence of 
the defendant. ; 


. Presumption — 
A greater effect of the doctrine arises when it is treated as presumption 
of negligence and not merely as permissible inference. Under the 
presumption theory the jury is not only permitted but required by the 
court to infer the defendant’s negligence from the plaintiff's general 
allegation of negligence, and if the defendant does not present evidence 
the verdict. goes to the plaintiff 
If the defendant offers substantial evidence the presumption is rebutted 
and res ipsa eared vanishes from the case. The jury then analyzes 
the evidence of both sides as in other cases. The burden of proof 
remains with the plaintiff and if the evidence is evenly balanced the 
verdict must be for the defendant. 


. The Burden of Proof — : 
The greatest effect is given res ipsa loquitur when the courts shift the 


18 22 Ill. L. Rev. 727, (1928); Cf. Prosser, Handbook of the Law of Torts, p. 307-308 (1941). 
19 Clark v. Nassau Elec. R. R., 9 App. Div. 51, 41 N. ¥Y. S. 78 (1896). . : 
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ultimate burden of proof upon the defendant, once the doctrine 
is applied. 

In jurisdictions where the burden is shifted, the defendant is required to 
prove by a preponderance of the evidence that the injury was not caused by 
defendant's negligence. He must produce a greater weight of evidence than 
the plaintiff or the verdict will go against the defendant. 

In the presumption, (2) above, the burden was not shifted to the 
defendant except that after the doctrine was applied the defendant had the 
“burden of going forward” with the evidence, and when the evidence was 
evenly balanced the verdict goes for the defendant. In (3), the defendant 
must do more than evenly balance the evidence with that of the plaintiff 
Here the defendant must present the preponderance of evidence that he was 
not guilty of negligence. 

In any of these situations the defendant may relieve itself from liability 
by proof that the : 

“injury was not due to its negligence. This may be done by showing due care on 

its salt (even without shen het caused the injury), 2 by widens showing 

that it was caused by the acts of some third person, or by vis major.”’2° 


The procedural effects of the doctrine vary widely in the different 
jurisdictions as well as in the same jurisdiction. It is not uncommon to find 
decisions of the:same court within each of the three divisions. 

Recently Professor Prosser classified the decisions as to the force given . 
to the doctrine." He found that the mere permissible inference theory was 
followed by the court in 23 states and in the federal courts including the 
Supreme Court of the United States. 

In: seven states — Illinois, Indiana, Maryland, New York, Rhode Island, 
Virginia, and West Virginia— the courts hold to the presumption theory 
which entitles the plaintiff to a directed verdict unless the defendant submits 
evidence to meet the case. 

The ultimate burden of proof is shifted to the defendant in a few 
jurisdictions. Alabama, Arkansas, Louisiana and Pennsylvania follow this 
doctrine fairly consistently and Missouri, Maryland, Virginia, Kentucky, Iowa 
‘and Washington have done so at different times. 

Because of uncertain language of the courts, Professor Prosser was unable 
to classify the following states: California, Colorado, Delaware, Florida, 
Kansas, Massachusetts, Nebraska, New Jersey, North Dakota, Oregon, 
Washington, and Wyoming. 

The courts of Michigan™ and South Carolina™ reject the doctrine and 
maintain it is not in force in their respective states, yet the principle is applied 
in the form of an inference from circumstantial evidence. 

In Hirscher v. N. Y. & Queen's R. Co., 158 App. Div. 422, 425, the 
court said, 

_ “This presumption may be overcome by evidence showing precisely the cause of 
the occurrence, and that the cause is attributable to some person other than the 


20 ‘Wigmore, Evidence (2nd ed. 1940) Section 2509. 

21 Prosser, The Procedural Effect of Res Ipsa Loquitur, 20 Minn. L. Rev. 241 (1986). 
22 Burghardt v. Detroit United Ry., 206 Mich. 545, 173 N. W. 360 (1919). 

28 Westen v. Hillyer, 160 S. C. 541, 159 S. E. 390 (1931). 
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defendant, for whose acts he is not responsible, or by evidence showing precisely 
the cause of the occurrence and that such cause, although not le to a 
third person, is of such a character that defendant is not culpable in connection 
therewith, but that such occurrence is in the nature of an accident unavoidable 
by the use of that degree of care with which defendant is chargeable, or finally, 
by evidence which while it may not be sufficient to disclose the precise cause or 
occurrence, is sufficient to show that defendant's entire duty in connection therewith 
was discharged. . . . If at the close of the entire case the presumption arising from 
the happening of the accident and the attendant circumstances does not fairly 
pteponderate over that introduced by the defendant respecting his freedom of 
ge erg plaintiff has failed to make out a case, and defendant should 
ved. 


The early American decisions regarding res ipsa loquitur were predicated 
upon the English rule, holding that the doctrine gave rise to a presumption 
of negligence creating a prima facie case and shifted the burden of proof on 
the defendant to prove that he was not at fault. The United States Supreme 
Court in Gleeson v. Virginia Midland Ry. Co.,* held that an accident due 
to a landslide caused by an ordinary rain raised a presumption of negligence 
on the part of the railroad saying, 


“The burden then rests upon the carrier to show that its whole duty was performed, 
and that the injury was unavoidable by human foresight.” 


The theory of this case was undermined by the Thayer dogma, ‘The 
Burden of Proof Never Shifts,” and Dean Wigmore’s doctrine, that of the 
“burden of going forward,” and the court's decision was completely overthrown 
by the epoch-making decision of Sweeney v. Erving,* which placed the federal 
courts in the permissible inference group. A very large number of states 
accepted this limited doctrine. The court said, 


“Res ipsa loguitur means that the facts of the occurrence warrant the inference of 
negligence, not that they compel such an inference; that they furnish circumstantial 
evidence of negligence where direct evidence of it may be lacking, but it is evidence 
to be weighed, not necessarily to be accepted as sufficient; that they call for 
explanation or rebuttal, not rau aia it; that they make a case to be 
decided by the jury, not that they fo the verdict.” 


Missouri was one of the states which repudiated the Sweeney doctrine 
and held to the shifting of the burden with a preponderance of evidence 
required of the defendant.” But in 1932 the court®’ accepted the Sweeney 
principle, and again in 1935 the court® once more returned to its doctrine of 
placing the burden of proof upon the defendant.” Many other courts vacillated 
as regards this doctrine but the trend appears to be toward an extension of 
the doctrine.* 


1 . S. 485, 448, 11 Sup. Ct. 859, 862, (1891). 
U. Ss. 83 Sup. Ct. 416, (1913). 
U. Mo. & Kansas Tel. Co., 196 Mo. App. 549, 196 S. W. 1080 (1917). 
McCloskey v. Koplar, 829 Mo. 527, 46 S. W. (2d) 557, 1932. 
t v. May Dept. Stores Co., 85 S. W. (2d) 644, (Mo. App. 1985). 
Res I tur: Procedural Effect of the Doctrine. 3 M Re 1938) ; 
interpretation of the Res Ipsa Doctrine in Missouri Today SS Kansas Sty L 
discussions of the doctrine ter, The Doctrine of Res I uitur 
os, Git L. Rev. 166 (1937); hilt eed Observations on Presumptions 
1943); Reau; Pregumaptions and the Burden of Frock, i Rev. 
The Effects of Ree ipee uitur in N Cornel 
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The procedural effects of this doctrine vary according to the strength of 
the inference of negligence to be drawn from the circumstances as presented 
by the plaintiff As in the case of all circumstantial evidence, it may be strong 
or weak, according to the facts. Where the inference is so strong as to be a 
presumption of negligence the defendant must meet the case and demonstrate 
his freedom from fault. : 

A wider application of the doctrine and a greater procedural effect will 
enable plaintiff to obtain justice and at the same time serve to prevent legislation 
placing absolute or strict liability upon the defendant. 


B. RES IPSA LOQUITUR DOCTRINE IN KANSAS 


The present application and spencer effects of the res ipsa loquitur 
doctrine in Kansas can best be understood by tracing the development of this 
tule in the leading Kansas Supreme Court decisions, particularly since 1871. 

In this analysis it is important to ascertain how closely Kansas follows 
the four requirements for the application of the rule and what procedural 
effect or force Kansas courts give to the doctrine. In what fields of activity 
is the application of the doctrine restricted or entirely absent? Is the force of 
the doctrine being extended or limited? These and related questions should 
be revealed as we let the court speak on this thing which “speaks for itself” 


I. Common Carriers and the Doctrine 


1. RAILROADS AND EMPLOYEES 


Under the master-servant rule the courts gave the injured employee little 
protection. An employee was killed while riding in a caboose of defendant's 
train: The general fact of said collision was the only proof of negligence 
introduced at the trial. The court said, 


“While a collision presumptively proves negligence on the part of the company 
as between the company and a passenger, yet it never proves negligence on the 
. part of the company as between the company and one of its employees.’”® 
This court recognizes the presumptive theory in the one case and definitely 
rejects it when applied to injuries of employees. 
In a case involving negligence as between a brakeman and a conductor 
running on the same train the court held, 
“The negligence of either is not the negligence of the com —In an action 
by a Besbenes against the railway for injuries caused thesuah the negligence of 
the conductor, the petition will be held insufficient on demurrer if it fails to show 
that the railway company was negligent in employing or retaining the conductor.’’®? 
In the above decision the court, no doubt, was influenced by the fellow- 
servant doctrine of the period and absolved the employer of all responsibility. 
The burden of showing defects of the defendant’s machinery and that 
the railroad had notice was again shifted to the employee in Ry. v. Wagner,™ 
when the court held, 


81 Kansas Pac. Ry. Co. v. Salmon Admin. 11 Kan. 83, (1878). 
82 Dow v. Kan. Pac. Ry. 8 Kan. 642 (1871). 
88 Atchison Ry. v. Wagner, 88’ Kan. 660, 7 Pac. 204, (1885). 
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“It will be presumed in the absence of anythi to the contrary, that the railroad 
company performed its duty in such cases, the burden of proving otherwise 
ae ee ee ene en ee Seen aes 

its a i 
Here the court recognized no inference of negligence from the circumstances 
of the accident. 

By the end of the century the court seemed to recognize the res ipsa 
—_ doctrine in employee cases and gave the rule the effect of permissible 
inference so as to get the case to the jury as is seen in the Beaver case of 1896." 

The plaintiff was employed by the defendant in the yards of Chanute, as 
a car inspector and repairer. The railroad had piled cinders between the two 
tracks for two car lengths and two feet deep. While on duty he fell as he 
crossed this cinder pile and fell on the other track and was badly injured 
when a passing engine hit him. The railroad demurred to the general allegation 
of negligence and was sustained: The Supreme Court said, 

“In case of demurrer to plaintiff's evidence, the court cannot weigh conflicting 


testimony, but must view that which is given in the light of most favorable to 
the plaintiff, and allow all reasonable inferences in his favor,” 


and ordered the case go to a jury. 
A double standard in dealing with employees and in dealing with 
passengers is clearly expressed by the court, 


“In actions by passengers there is a presumption of knowledge by the master — 
the railroad company — of defective and dangerous conditions of its machinery 
and cars growing out of its ownership and control over them, but not so in the 
case of an employee, or servant.”*5 


Although the railroad company in Lane v. Ry. was in control of the 
apparatus causing the injury, the court placed the obligation of proving the 
cause of the accident and explaining any possible defect in its construction.” 
The court said, : 

“For the recovery of for injuries to an employee occasioned by the alleged 

faulty construction of a split switch, the plaintiff must show, in order to warrant 

a recovery, not only the way in which the switch was constructed, but that such 

construction was not of a proper and approved kind, or, if a proper and generally 

approved kind, that the one complained of was of improper and faulty con- 

struction.” (Syl. 1) 

Here would seem to be a good case for the application of the res ipsa 
Joquitur doctrine according to the requirements outlined above but the court 
held that the doctrine did not apply. 

In a case where the plaintiff was ie by defendant as a hostler and 
was injured when the engine, for an own reason, backed down the hill 
injuring the plaintiff, the court insisted that the employee explain the accident 
by specific proof** The court said, 

“To establish a theory by circumstantial evidence, the known facts relied on as a 

basis for the theory must be of such a nature and so related to one another that 


Beaver v. Atchison Ry., 56 Kan. 514, 48 Pac. 1136 (1896). 
Atchison Ry. v. Taylor, 60 Kan. 762, 57 Pac. 973 (1899), italics added. 
Lane v. Mo. Pac. Ry. Co., 64 Kan. 755, 68 Pac. 626 (1902). 
Chicago, R. I. Pac. Ry. Co. v Rhoades, 64 Kan. 558, 68 Pac. 58 (1902). 
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the only reasonable conclusion that may be drawn thereftom is the theory sought 

to be established. To recover in this case plaintiff must show two facts (1) a 

defective condition of the airbrakes on the engine, and (2) notice, either actual 

or constructive, of such defect to the company.” 

The court disregards the fact the chief evidence of the true cause is 
practicably accessible to the defendant but inaccessible to the’ plaintiff and by 
applying the rule the real cause of the injury may be determined. 

In refusing to apply the doctrine in a case where a brakeman was killed 
in attempting to uncouple a car, the court followed the theory in the 
Rhoades case. 

Where a brakeman on duty fell from a gangway at a bridge and was 
found under the bridge fatally wounded, the court practically insisted on 
specific proof of negligence when it said, 

“While the jury was warranted in drawing fair and reasonable inference from the 


facts and conditions shown, it was only from those shown and not those imagined 
or inferred that such inference could rightfully be drawn.'’8? 


Such is not the doctrine of res ipsa loguitur. 
The eoeeree of railroads in Kansas received little or no benefits. from 
the res ipsa loquitur doctrine even during the first two decades of this century. 


The alternative remedy was the Workmen’s Compensation legislation imposing 
strict liability. Under the doctrine the defendant has an opportunity to 
exculpate himself from charges of negligence but under strict liability this is 
not possible. A wider application and more liberal interpretation of the 


doctrine may be to the advantage of all concerned. 


2. RAILROADS AND PASSENGERS 


The rule of res ipsa loquitur has been generally applied to cases involving 
injuries to passengers on railroads in Kansas. 

A passenger on one of defendant's trains was injured when a car 
overturned. The plaintiff alleged general negligence and charged that the 
track between Junction City and Fort Riley was unfit for its purpose. The 
court approved the principle of inference of negligence from the proof of 
injury and the attending circumstances and placed the onus upon the company 
of disproving a want of care on its part. 

The position of the court in these early cases involving injuries to 

gers is well stated in the Walsh case.*' The plaintiff alleged that the 
track of the road was out of repair and that the company willfully permitted 
the road bed to be out of repair and dangerous for travel, resulting in his injury. 


Justice Johnston said, 


“The com owes a higher duty to its than mere ordinary care and 
foresight bt the pean and siatalohitace a its tracks. It must eee the most 
exact diligence; and is answerable for any negligence, however slight. It is bound 
to exercise the highest aes of pect care; not the utmost possible precaution 
that might be imagined, but the highest care and best precaution known to practical 
use, and which are consistent with the mode of transportation adopted.” 

88 Duncan v. Chicago R. I. Ry. Co,, 82 Kan. 230, 109 Pac. 791 (1910). 

388 Duncan v. Atchison Ry., 86 Kan. 112, 119 Pac. 356, (1911). 


40 Union Pac. Ry. Co. v, Hand,.7 Kan. 380 (1871). 
41 Southern Kan. Ry. Co. v. Walsh, 45 Kan. 658, 26 Pac. 45 (1891). 
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Then Justice Johnston clearly states its rule: 

“It is well settled by authorities, that in such cases a prima facie presumption of 

salgunte on thy Gan of tec adel doe soak eres stones arom oe 

company of disproving a want of care on its part.” 

This statement of Justice Johnston places the early Kansas decisions within 
the presumption group, where the burden of “carrying forward” with the 
evidence is placed upon the defendant. It does not shift the ultimate burden 
of proof. Moreover, they apply to railroad-passenger relations for reasons 
stated by the court. 

Where a plaintiff made charges of negligence that a railway car on which 
he was a passenger was old and rotten, and broke in the middle, causing the 
wreck and injury, the court ordered a new trial to obtain some facts. Although 
the court did not use the term res ipsa loquitur, it clearly stated the doctrine 
as applied in this case saying, 

“All that it was necessary for the plaintiff to prove in the first instance was that 

oes ee in his proper place in the car; that the car was thrown 

from the tracks; that he was inj halls pris ft-orinat ofan Me’ 

sufficient showing by a f to ma facie a want Oo i 

degree of care 25 dilighoce which the law saan on railroad companies in the 

transportation of passengers.”’4? 

In 1890, a ger was in a wreck of defendant's train but at first 
seemed uninj He and other passengers jumped out of the window and 
helped other passengers alight. Later he and other passengers were taken to 


Topeka. From here he went to Osage and to Kansas City and six months after 
the accident he died. The administrator sued and obtained judgment. 
The court said, 


“Under the pleadin, airs epics of negli contained in the petition, it 
is devolved upon plaintiff below in first instance only to prove the 
derailment, the ray! Mary get thereby, that death occurred from the 
injury, and that the d left a widow or kindred surviving him; and it then 
became incumbent upon the company, in order to escape liability, to show that 
the derailment resulted from inevitable accident or something against which no 
human prudence or foresight on the part of the company could provide.’ 
The Kansas rule is more fully stated in the Burrows case.“* A passenger 
who was riding in a caboose of a freight train which customarily carried 
passengers, was injured when the train suddenly stopped just as he arose 
rom his seat. 
The Court points out that, 


“The gist of the action is want of care on the part of the defendant,” 


and states its rule: 
“A gg tery tere of negligence in such cases arises not from the fact of the injury 
‘hen but from its cause or the circumstances attending it — .” 
The court adds, 


Mo. Pac. Ry. Co. v. Johnson, 55 Kan. 844, 40 Pac. 641 (1895). 
Ry. v. Elder, 57 Kan. 312, 46 Pac. 310 (1896). 
& 
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“If the injury resulted from an act of God, unavoidable casualty, or from causes 
not connected with the construction, ion or maintenance of the railroad, 

- then the burden pot vo Sago ift to the defendant to account for the 
accident, for the explanation itself would exonerate the carrier. — It is sufficient 
in this class of cases to show prima facie that the injury was occasioned by the 
failure of some portion of the machinery appliances or means provided for the 
transportation of passengers, or any other thing which the carrier can and ought 
to control as a part of its duty to carry passengers safely.” 


In this decision the Court closely followed the presumption theory 
_ enunciated by the United States Supreme Court in Gleeson v. Virginia Midland 

Ry. Co. The court stresses the lact that a.carrier not only “may” but “can 
and ought” to control the machinery appliances in the interest of the safety 
of passengers. The conditions of the doctrine having been met, the court held 
that the proof of the attending circumstances of the injury gave rise to a 
presumption of negligence and not merely a permissible inference of such 
negligence. 

Similarly, of the derailment of a train and injuries to the passengers 
resulting therefrom was sufficient to make a prima facie case and to shift the 
burden of exoneration upon the defendant.** The full force of the presumption 
theory was given to this case. 

During the same period the court refused to apply the doctrine in at least 
three passenger injury cases. 

Where a passenger had apparently fallen through an open car vestibule 
and was find | badly mangled, it was held there was insufficient testimony to 
prove negligence of the defendant.*’ Again, circumstances were not sufficient 
to prove negligence of the defendant where a passenger was found mangled 
on the tracks near the depot immediately after the train on which he had 
ridden had departed.“ 

Nor was the doctrine applied where a passenger who caught her foot in 
the step of the car as she alighted from the car. This was regarded as an 
ordinary accident which the plaintiff could foresee and prevent. The scope 
of the doctrine to passenger cases is well summarized by the court saying, 

“The doctrine of res ipsa loguitur is properly applied in case of injuries to a 

passenger by a derailment, the collision with another train, the breaking 

of a rail, or by some defect in the equipment of the train, which the passenger is 
presumed to know nothing about, for the reason that he has no way of anticipating 
or ascertaining, either before or after the accident, what occasioned it. It has no 
application to a case, where a passenger is injured by some defect in the floor of 

car visible to the passenger, and which causes the passenger to fall while 
attempting to alight from the train at a station.’4° 

In passenger cases the Kansas Court has generally held that proof of the 
attending circumstance and injury was sufficient to raise a presumption of 
the circumstances of exculpation, whether dis- 
its matter of defense. And it is for the jury to 


r the instructions of the court, whether the 
by the defense, between the accident and 


(1910). 
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negligence against the carrier, and called for an explanation of proof that 
the defendant was not at fault. ~ 


3. STREET CARS AND PASSENGERS 


In a recent case the court applied the doctrine to an unusual street car 
accident and clearly stated its position regarding res ipsa loquitur. A passenger 
was injured due to an explosion in the control box in the center of the car 
which resulted in a blaze and smoke causing panic among the passengers. 
Plaintiff was injured, internally and externally. She had paid two fares and | 
had ridden on cars of two different companies but the court held that this 
joint arrangement did not take the case out of the doctrine but held the 
companies jointly and severally liable. 

Chief Justice Johnston said, 

“The facts show that this was clearly a case for the 

ipsa logquitur.— The plaintiff, of course, 

negligence on the part of the defendant, but when she had shown she was a 

passenger, the explosion and fire in the car, and that the car and its equipment 

were within the control of defendants, together with her injury, she made a 

prima facie case of negligence of the defendants. It then devolved upon defendants 

to prove as a matter of defense that the accident was for some cause beyond the 
endant’s responsibility, as by act of God or some unavoidable cause.” 


Although the defendant produced evidence to rebut the presumption the 
court held it was a case for the jury and the doctrine survived direct evidence. 


4, BUSSES AND PASSENGERS 

The question as to whether plaintiff may plead both specific negligence 
and general negligence and obtain the benefit of res ipsa loquitar was definitely 
raised in Clark v. Cardinal Stage Lines case.™ 

An accident resulting from the breaking of the front axle of a public 
passenger bus resulted in serious injury to a teacher on the way to New York 
or summer training in 1930. A few hours after the accident an agent effected 
a settlement for $75.00. Plaintiff went on to New York and in fall returned 
to her work but had to give it up because of an operation. In 1931 she brought 
action for negligence and was given judgment for $3,500. Defendant claims 
that plaintiff has charged specific negligence and therefore cannot make use 
of the res ipsa loquitur rule. Chief Justice Dawson said that, 

“Plaintiff was privileged to plead both — specific negligence, and the fact 

and character Le toged 8 m and she could dbiion the charge of ific 

negligence if no evidence to prove it were available. But since she also 

tendered an issue based solely on the character and fact of the accident and its 

pera tt nets ps Sarmaaretclager bose ea ainataet a en entitled to 
invoke the rule of res ipsa loquitur on that issue.” 


The Court clearly held that plaintiff may plead both general and specific 
50 Woods v. Kansas City, Kansas R. R. and Kansas City Publie Service Co, 184 Kan, 785, 8 Pac. 
51 


(2a) i 
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i under the doctrine, particularly where she pleaded that a specific 
Saket of appr was due to the general negligence of the defendant. 
Moreover, the court emphasized the fact that the plaintiff actually did not 
Sate rte, RNa OF Seas #4 Me 08 a pean, A, what: seaport the 
was made unsafe for public use. 
The Court found this case met the requirements of the doctrine and 
concluded: 
“Certainly the breakdown of a passenger bus i road in the daytime with 
no external cause known or pb ccees made prin fc cas fo the T pliotion 
of the eM agar Bn an gt own happens to ome mechanical 
which in common i ot i ‘ 
fault, and wien there is no availab Se cddaned te quer tes choum of ih, the tte 
of fact are justified in drawing an inference that the accident was due to the 
negligence of the defendant who operated it.’’®? 


5. PASSENGER ELEVATORS 


Passenger elevators are classed as common carriers and come under the 
same tule as other public carriers, requiring the utmost human care. 

The plaintiff was a passenger on an elevator in a store and was injured 
when the elevator crashed to the basement. The defendant, Otis Elevator Co., 
was to keep the elevator in repair. Plaintiff relied upon res ipsa loquitur since 
she did not know the exact cause of the accident, and since she believed the 
defendant was in exclusive control of the apparatus. Plaintiff also indicated 
that the operator was a cause of the accident, but it happened that he was 
employed by the department store and not the defendant. Reference is made 
to the inexperience of the operator as a possible cause of the accident, relieving 


the defendant of negligence. 

The court held that the plaintiff had pleaded specific negligence and had 
shown that an intervening cause or third party was the cause of the accident, 
and therefore, the defendant did not have exclusive control over the apparatus 
and that the doctrine would not apply. Great emphasis is placed upon the 
intervening force and the lack of complete control over the apparatus causing 
the injury. 


6. Fmgs From LOCOMOTIVES 


The Kansas Court at an early date applied the res ipsa doctrine to cases 
of fires allegedly set by railroad locomotives. Thus in 1876, the court held 
that circumstantial evidence was sufficient to take such cases to the jury. The 
court said, 

“Negligence on the of a railroad com 2 fire to escape from 

its — may be et wholly by pea ial evidence.” P 
Then it is up to the jury to weigh both the direct and circumstantial evidence.™ 

In another case the company maintained its engine was in good condition 
52 Tbid., p. 286. 


to pe ‘As between 
Ti iats s prommugtiod of caee le negligence 





252 The JOURNAL 


and was equipped with proper appliances, and that the engineer was competent, 
but the court held the railroad liable. It said, 


“While the testimony may not show in what particular the company was guilty of 
negligence, yet the results of the running of Mae cagins are aa and oar 
evidence of negligence somewhere.’’5® 


Even where the fire had spread from the railroad track over the property 
of several landed proprietors three to four miles to the plaintiff's land, it was 
not regarded as too remote to recover damages, and the facts of the condition 
of the engine were up to the jury to determine.” 

In answer to a claim that plaintiff must show by direct evidence some 
defect in the engine or some mismanagement, the court said this would be 
“extremely unreasonable” to require of a stranger to the company.” In his 
clear statement Justice Valentine practically presented the four requirements 
for the application of the res ipsa loquitur doctrine as it is generally understood 
today. He said, 

“What the engine is, and how it is managed, is peculiarly within the knowled 

of the conipaag.” Therefore, when inti hes shown that one of the defendant’ 

engines has caused one or more fires, and that the ordinary working of an engine 
under like circumstances does not ordinarily produce such a result, or that engines 

a tg constructed in proper condition, and properly managed, do not ordinarily 

under like circumstances, produce such a result, then we thi the plaintiff has 

made out a prima facie case of negligence; then we think the plaintiff has done 
enough to require the defendant to show that engines are properly constructed, 
in good order and properly managed.”5® 


This decision has the effect of a presumption of negligence which shifts 
the burden to the defendant to prove his innocence. With such liberal 
interpretation of the doctrine and general application to fire cases, it would 
seem no legislation was necessary, but since 1885 a statutory provision makes 
causing fire by the operation of a railroad prima facie evidence of negligence 
on the part of the railroad company.” Under the statute, it is only necessary 
for the plaintiff to show that the fire resulted from the operation of the 
railroad, and the amount of damages.™ 

In numerous cases the court pointed out the type of circumstantial evidence 
which would be adequate and the force of such evidence when weighed by 
the jury. 

Where two fires were discovered immediately after the trains passed 
circumstantial evidence was held sufficient. 


“The fact that soon after the passing of an engine a fire starts near a railway track 
in an enclosed field cove: paar Paper setingpn a. 1 A wiemermge 
vegetation, and travels before a high wind in a direction away from the track, is 
sufficient to warrant a jury in egy. apn the fire was caused by the operation of 
the railroad without its appearing that the engine emitted sparks or cinders 
v. Campbell, 16 Kan. 200, 206, (1876). 

Yi NS EF Baa MP io SaTABEN? O% Tan. 20, 3 Pas. 
(1874). 


par. 101, ch. 84; see, also, Kansas Statutes (1985) 66-282. 
4, ae rey (1889); Railway v. Moland, 75 Kan. 691, 90 Pac. 
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Of was put to special exestion snd without, further peoof excluding other possible 
origins. 
‘The court apparently, would not dismiss the case if defendant should charge 
_ that an intervening cause was present. The court held the evidence 

“sufficient to go to the jury, even though some other cause which may be suggested 

may not be emiuded."*6 : . 

Prior to Railway v. Geiser case the court held that a presumption of 
negligence would be overcome by clear and convincing evidence on the part 
of the railroad and that this was a question of law for the court to decide. 
In this decision the court holds that it is'a question of fact, not one of law, 
as to whether the circumstantial evidence is overcome by evidence of the 
defendant. The weighing of evidence against evidence is for the jury. 

“The fact of setting out of fire by the operation of a railroad is evidence, not 

merely presumption, of negligence, and as such must be met and overcome by 

evidence to the satisfaction of the jury.”® 

In a later case the court clearly states the procedural effect it gives to 
such circumstantial evidence, saying, 

“That evidence was sufficient to compel the court to submit the case to the jury, 

to warrant the jury in ee ene for the plaintiff, and to justify the court 

in rendering judgment for the plaintiff.” 


Il. Automobile Accidents 


The doctrine of res ipsa sae does not generally apply to collisions 


of moving vehicles since the defendant does not have exclusive control over 
the apparatus causing the injury and both drivers may have been negligent. 
The court holds, 


“The fact that there was a collision and resulting injury is not qo of itself to 
entitle plaintiff to recover. He must show some negligence of the defendant which 
caused the injury.’ 

Here plaintiff must allege and pers specific negligence. 

Contributory negligence and specific negligence charges removed a more 
recent case from the doctrine. The court held that, 

“Where the plaintiff, who is the only witness in his behalf, testifies to a state of 

acts which precludes his recovery, the effect cannot be avoided, and he is 

bound today.¢? : 

The court applied this rule in a recent case® where plaintiff alleged 
defendant's agent negligently drove a truck at high speed and struck plaintiff's 
car, damaging it and injuring plaintiff The court held that the plaintiff's 
| petition stated facts which raised an issue against him and showed that he 
was guilty of contributory negligence. 

way v. Perry, 65 Kan. 792, 70 Pac. 876, (Syl. 1) (1902). 
Tbid., p. 794, italics added. 
v. Geiser, 68 Kan. 281, 75 Pac. 68 (Syl. 2) (1904), italics added. 


v. Midland R. 118 Kan. 635, 215 Pac. 1021 (1923). 
218 Pac. 816, (1923). 
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The application of the doctrine to highway accidents has probably received, 
the greatest extension in California where the court held, 


“A plaintiff, free from negli has established a prima facie case when proof 
is made that he has ined injury in a collision between the vehicle driven by 
the defendant and another vehicle. And this is so; whether the defendant be a 
common caries o¢-a private cartier, and the plaintiff be a passenger for hire 
or a guest.” 


There is no evidence that Kansas or other jurisdictions will follow the 
far reaching position taken in the above case. 

Some jurisdictions are more willing to apply the doctrine to collisions 
between common carriers and private cars.” Thus, where a passenger on 
defendant’s street car was injured when this car and that of an automobile 
collided, the Appellate Division of New York held there was a presumption 
of negligence and the defendant must exculpate itself ‘from the presumed 
negligence.” 

The application of the doctrine to highway accidents involving private 
cars will, no doubt, be slow, for a-mere happening of an accident does not 
create a presumption of negligence. Its application to airplane accidents is 
even more uncertain, particularly in cases of private planes.” : 


II, Falling Objects” 
In an early English case Byrne v. Boadle, supra, the doctrine was first 


applied to falling objects and today it has been liberalized in its application 
to include innumerable situations. 

A stone fell from a plank which was attached to defendant's ice house 
and extended over the street injured plaintiff The court held it was the duty 
of defendant to prevent overhanging structures from becoming dangerous to 
persons lawfully passing upon the streets and placed upon the defendant the 
burden to show he was free from fault in the premises.” 

The doctrine was applied with the full force of presumption of negligence 
in Potter v. Rorabaugh in 1911. Plaintiff, who was a pedestrian on the street, 
sustained injury through the falling of an awning attached to defendant's store. 
He alleged the awning was negligently constructed and insecurely fastened and 
that it was maintained in violation of ‘the city ordinance. These charges were 
not regarded as pleading specific negligence and the court applied the doctrine. 
In answer to the trial court instruction that the burden of proof rested wholly 
upon the plaintiff the court said, 


“Those who place or project objects over a street upon which persons are pening 
and repassing take upon themselves the duty of making such objects secure, an 
if the object falls and injures a pedestrian the maxim of res ipsa loquitur applies 


69 Godfrey v. Brown, 220 Cal. 57, 67, 29 Pac. (2d) 165 (1934). 
70 Levine v. Brooklyn R. R. Co., 184 App. Div. 606, 119 N. Y. S. 315 (1909). 
71 See Prosser, Res I; Loquitur; Collisions of ith vepicies, Tl, L. . 980, 
H , I; > s 
see) see, also, Res pea, : sated Standards of Onnguct in Paiva 8 din as Gor 
72 Contra; Smith v. O’Donnell, 215 Cal. 714, 12 Pac. (2d) 983 (1982). 
73 Railway v. Plunkett, 8 Kan. App. 306, 85 Pac. 677 (1899). 
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and the burden rests upon the defendant to show that the fall and injury did not 
occur through his negligence. Scie 

This clear statement of the procedural force given to the doctrine places 
Kansas in the presumption of negligence group, and not merely the permissible 
inference group. It shifts the burden of pursuasion to the defendant. 

The is partly based upon the theory that the management and 
control of the thing causing the injury rests exclusively in the defendant and. 
that he can explain the actual cause of the accident whereas the plaintiff cannot. 

In a case involving the injury of an employee due to the falling of the 
scaffold, the court applied the doctrine holding negligence in the original con- 
struction of the scaffold by the defendant, and pointing out that the insecurity 
was not obvious to the plaintiff.” 

An employee of an oil drilling company was killed when a chain broke. 
Plaintiff for deceased alleged defendant's negligence to be in the equipping 
and operating of the truck and winch with a chain too weak for the purpose, 
unsafe, and dangerous to persons. The court held that plaintiff had alleged 
general negligence and that this was a case for res ipsa loquitur. The court 
sai 


“Whether the plaintiff established defendant’s negligence, and whether defendant's 
evidence overcame the inference of negligence produced by plaintiff's evidence, 
were questions for the jury.”7® 
In two rather recent cases where a Kansas wind served as an intervening 

force the court refused to apply the doctrine. In the one case, the plaintiff was 
laying stone for a driveway of a filling station and nearby the defendant was 
erecting a sign on the station building. An extension ladder which the defend- 


ant had leaned against the building fell on the plaintiff, injuring him. The 
court held that 
“the plaintiff's own evidence explained the fall, and showed that an intervening 
cause, the blowing down of the ladder by the wind, caused the injuries, not the 
g of the ladder without tying it. Under that state of evidence the rule res 
ipsa loquitur was not available to the plaintiff.”""7 


Where the facts are known and specific negligence pleaded, there the rule 
does not apply nor is it needed. Here the court held plaintiff produced direct 
evidence. 


In the Seymour v. Kelso case, the court recognized this to be one for the 
application of the rule, but since the plaintiff pleaded both general and specific 
negligence the doctrine was not applied. 

Employees of a grain and feed company left a hayrack on its side against 
the wall of the store on a dock. Plaintiff was injured as she entered the store 
when the wind pias the rack pisch her. The rack had been in this position for 


tg Rae st) Hogan v. Railway, 140 N. Y. 
passing along e street or 
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more than a day. The court holds that placing the rack in an insecure position 
on the dock which formed 7 

“part of the sidewalk of a street and permitting it to remain there for more than 

E goonedber ss it fell, causing injury; Sasaki: deeacns tothe this; piadlahe tones 

of injury.”" 

The high wind was not regarded by’ the court as an intervening cause. 

The plaintiff pleaded & gener the facts which might make the doctrine 
applicable, but also pleaded specific acts of negligence. The court pointed out 
that since specific negligence was alleged and proved, it was immaterial as to 
whether he could recover under res ipsa loquttur. 

In the decision in the Mayes case in 1926” the court seems to shift its 
position from the prima facie presumption of negligence theory to that of 
mere permissible inference of negligence. 

The plaintiff was injured by the falling of an ornamental street light 
constructed and maintained by defendant. The case was predicated upon the 
res ipsa doctrine and the verdict for the plaintiff was afirmed. 

Justice Harvey surveyed the theory and application of the doctrine at 
some length and concludes that the doctrine refers 


“to the method of proof of general negligence, by proving the injury, together 
with the eT Ma circumstances, from which it may be inferred, as is 
reasonable to infer, that the casualty happened only because of some negligence 
of defendant, that the negligence of defendant is never presumed, but must be 
established by proof. The cases in which res ipsa loguitur is applicable are not 
exceptions to the general rule.”’®° 


The emphasis in this statement is not upon presumption of negligence 
but upon permissible inference. The court has forsaken the rule of Gleeson v. 
Virginia Midland Ry., supra, and has accepted the rule of Sweeney v. Erving, 
supra. There is a marked contrast in the rule of the Mayes case and that of 
Potter v. Rorabaugh, supra. Citing Root v. Packing, the court says, 

“the doctrine does not dispense with proof of negligence in personal-injury cases, 

and that it does not require a presumption of negligence from the mere fact 

of injury.” ) 

The various cases cited by the court in support of the limitation of the 
doctrine are largely from jurisdictions holding to the permissible inference 
theory which merely gets the plaintiff to the jury but raises no presumption 
as to negligence. The jury may or may not render a verdict for the plaintiff. 

Justice Harvey says that the rule for consideration of evidence is correctly 
stated in Carmody v. Boston Gas & Light Co., 

“Instructions that evidence is sufficient to show, or has a tendency to show, or is 

enough to show or is prima facie evidence of, are not to be understood as meaning 

that there is a presumption of fact, but that the jury is at liberty to draw the 
inference from them.”®? 


Seymour v. Kelso, 186 Kan. 543, 16 Pac. (2d) 958 (1982). 
Mayes v. Kansas City Power and Light Co., 121 Kan. 648, 249 Pac. 599. (1926). 
p. 650 


v. Packing, 88 Kan. 413, 129 Pac. 147 (1918). 

x t Co., 162 Mass. 539, 39 N. E. 184 (1500) other excellent 
R., 85 N-Y. L. 9 Ati. 769 (1914  anrmane. Ea a 
); Rose v. Double Shoals Cotton 140 N. C. 115, 52 8. E. 121, 
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Under the Mayes decision the procedural effect of the doctrine is weak- 
ened and the plaintiff now must satisfy the jury by a preponderance of the 
In a recent case involving an injury from the fall or throwing of a pop 
bottle after a baseball game, plaintiff had charge of the team, and defendant 
had an exclusive right to sell bottled beverages. After the crowd was gone 
only plaintiff and defendant and his agents were there. The court refused to 
apply the doctrine because the circumstantial evidence did not make a prima 
facie case. The question of exclusive control gave rise to doubt as to who was 
negligent. The court held that defendant was not in exclusive control of the 
gtand stand or the bottles. 


IV. Fires and Explosions 


In the absence of statutory provisions, as in the case of fire from loco- 
motives, the application of the doctrine to fires and explosions is more limited. 
The question of exclusive control over the instrumentalities causing injury is 
most important in determining the application of the doctrine. The need for 
a wider application of the rule grows with the development of science and 
technology. 

The doctrine was applied where a person was injured by a gas explosion 
in a newspaper building. The petition did not allege what caused the gas to 
explode and the court held that an injured person who has exercised proper 
care for his own safety is not bound to show by what means the gas was ignited. 
Both the gas company and the newspaper were held jointly and severally 
liable. A general allegation that the company was negligent in failing to keep 
and maintain its mains and pipe connections in proper condition was sufficient 
to warrant the application of the rule.“ This decision was a great advance in 
the application of the rule to personal injury cases. 

Plaintiff injured in an explosion of defendant's powder mill submitted a 
voluminous petition tegarding the circumstances of the accident but the court 
held there was no substantial evidence, direct or circumstantial, fairly tending 
to prove just what caused the explosion. 

In distinguishing this case from the Luengen v. Power case the court gives 
two reasons why the rule does not apply here. 

“First, the plaintiff pleads specifically the causes of the explosion and must prove 

the acts of negligence which he alleged, and that such negligence was the proximate 

cause of his injuries. He cannot be allowed to make a prima facie case relying upon 
the doctrine that the accident speaks for itself — Second, the occurrence of the 

losion is not of itself sufficient a which to base a presumption of negligence 
of the defendant company in favor of an injured employee.’’® 


It is clear from this decision that it is not enough to show circumstances 
but that plaintiff must explain and prove the negligence of defendant specifi- 
cally if he so pleads. Pleading specific negligence alone would remove the 
case from the rule. Courts differ considerably as to what constitutes pleading 
specific negligence. 

88 Sipe v. Helgerson, 159 Kan. 290, 158 Pac. (2d) 984 (1944). 
84 Juengen v. Power Co., 86 Kan: 866, 122 Pac. 1082 (1909); cf. Brown v. Kansas Nat’! Gas Co., 


468 (1924). 
85 Byland v. Powder Co., 93 Kan. 288, 144 Pac. 251 (1914). 
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In a leading res ipsa loguitur case involving a nitro-glycerine explosion, 
direct evidence was not available because the men were killed, but the Supreme 
Court of California held that the circumstances proved raised a presumption 
of negligence. The court said, 

“The presumption arises from the inherent nature and character of the act causing 

the injury. pega pee arise from the doctrine of probabilities. — This case seems 

to clearly come within the provisions of the rule there declared.’’®¢ 

In a recent case the Supreme Court of Kansas applied the doctrine to a 
case involving damage to person and pro resulting from an explosion of 
a heater manufactured by defendant. The generator of the heater became 
clogged and was replaced by a new one by the defendant, but after some time, 


it split and spurted gasoline, igniting the house and contents as well as injuring 
pn 


plaintiff. 

At first, specific negligence and breach of warranty was pleaded, then 
before the defendant joined issue on the petition, plaintiff agreed to rely only 
upon res ipsa loquitur. Defendant's demurrer was overruled. To the defend- 
ant’s contention that the cause should be summarily disposed of by non-suit, 
Judge Dawson said, “This court on occasion has approved of direct judgment 
on the pleading of a litigant and the Opening statement of his counsel; but 
we have said such summary disposition of an action should only be made when 
it is clear that on no theory of facts pleaded and stated can the pleader’s cause 


or defense prevail.” The court granted the application of the rule to “supply ‘ 


the want of other proof to establish his cause of action.” ! 
It should be noted that in this case the court did not non-suit the plaintiff 


because he originally pleaded specific negligence. Plaintiff was allowed to 


make a choice in his pleading. 
The doctrine was applied in a case where an orchard and shrubs were 


destroyed by a fire originating near a pipe line being ro get with the use of 


acetylene torches of defendant. But where a landlord petitioned under res 
ipsa loquitur to collect damage from tenant for the destruction of a barn, the 


court said: 
“General allegations of negligence are sufficient as against a demurrer when not 
challenged by motion to make definite and certain but they are not sufficient when 
previously so challenged.’’®® 


The court held this case was predicated upon a theory of specific negligence. 

In an action against a plumber and gas company to recover damages sus- 
tained as a result of a gas explosion, the court refused to apply the doctrine. 
The plaintiff brought two actions: (1) negligent construction of a gas service 
line and (2) he alleged defendant plumber negligently, carelessly and reck- 
- lessly ignited fumes in basement of plaintiff.°° The court held that the trial 


86 Judson v. Grant Powder Co., 107 Cal. 40 Pac. 1020, (1895). For an view 
see: Amsterdam v. t FO ete Co., 62 Be. Ba 4 314 Ca5T8)> accord: 
Co. R. I. 208, 215, 76 Atl. 838, 887 (1910) Circumstances of explosion 

ption of negligence. “As the methods of manulacuring starch may, be 

led upon to explain when a fatal explosion occurs in 


. Coleman Lamp & Stove Co., 141 Kan. 168, 40 Pac. (2d) 457 (1935). 
. Kan. Pipe Line & Gas Co., 183 Kan. 429, 1 Pac. (2d) 271, (1931): 
d) 452 (1942). This original: 
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court erred in overruling defendant's demurrer and cited its well established 
rule quoted in the preceding case. It added that 


“a petition revealing such a situation, coupled with,a bare allegation that it resulted 
from ignition of gas by defendant, does not state a cause of action.’ 


In a concise statement the court expresses its position regarding res ipsa 

loquitur: 
“It is elementary law in Kansas that before a plaintiff can recover in an action 
predicated upon negligence he must both allege and prove the negligence of the 
defendant which was the proximate cause of the injury for which recovery is 
sought.’’9? 

In another recent case the decisive question was whether the defendant 
had exclusive control of the thing which caused the injury. The defendant's 
truck delivered gasoline to a portable tank in the plaintiff's garage when a fire 
broke out and destroyed the garage and property of other tenants in the build- 
ing. Defendant's driver was the only person in the garage at the time of the 
fire. The court denied application of the rule saying, 


“It does not appear the instrumentalities which produced or caused the injury 
complained of, were, at the time of the injury, under the sole and exclusive control 
and management of the defendant.’’®8 


The court points out that the petition was silent as to the location of the 
tank and who controlled it, whether gas or electric motors were running, the 
doors open or closed, fire to heat the garage free from explosive fumes or * 
vapors and other pertinent facts or possible intervening causes not within the 
exclusive control of the defendant. Failure to allege these circumstances 
removed the case from the doctrine but the court also warned that if the 
plaintiff proves specific negligence the doctrine does not apply. 


The court saying, - 


“The doctrine is based in part on the theory that a defendant in charge of an 
instrumentality which causes the injury has either knowledge of the cause or the 
. best opportunity of ascertaining it while a plaintiff is without such knowledge and 
must rely upon proof of circumstances in order to establish that the injury would 
not have occurred except for the defendant's negligence.’’® 


The principle enunciated in the above statement is one of the accepted 
reasons for the application of the doctrine. Since the facts and circumstances 
surrounding the accident are more available to the defendant, the burden of 
explanation should rest upon him. Under the doctrine, pleading general neg- 
ligence and proof of the circumstances of the accident raises a presumption or 
at least an inference of negligence sufficient to place the case before a jury. 
Even under the permissible inference theory, the jury determines whether or 
not a set of circumstances is consistent with the exercise of reasonable care of 
the defendant. And if the defendant rebuts by showing intervening forces it 
has been held that 
D. 644. 
Food Markets v. Eldorado Ref. Co, 156 Kan. 577, 194 Pac. (24) 1102 (1948). 
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“the weighing of evidence against evidence is for the jury.” 


The court, however, held that the facts alleged could only lead to conjecture 
as to the cause of the fire. 


V. Medical Mal practice 


There is a very limited application of the doctrine to malpractice cases 
because the courts hold that the negligence of physicians and surgeons cannot 
be presumed but must be proven by testimony of experts. 

An early Kansas decision has been repeatedly cited in later cases, and has 
greatly limited the application of the doctrine to medical cases. The plaintiff 
‘ charged failure to use due and proper care, skill, and diligence as a physician 
and surgeon. 

The court held, 

“The , est of negligence or lack of skill in a surgical operation is one of science 

to be determined by the testimony of skillful surgeons instead of presumptions.” 

Under this rule the patient is practically denied the benefit of the doctrine 
and may find it difficult to produce direct evidence when he must rely upon 
expert testimony. It would seem that the doctrine applies only to unusual cases 
or those involving gross negligence. In the latter type of cases the doctrine 
probably is not needed anyway. 

There is considerable confusion as to whether the allegation of general 
negligence under the doctrine was directed toward the bad result or failure to 
cure on the one hand or toward some negligence during the diagnosis, or treat- 
ment of the case. Again the Tefft v. Wilcox has had far reaching effect. There 
the court held: 

“A practicing physician and surgeon is not considered as warranting a cure, unless 

eis a specal Saisie for such purpose. — He is not team y to en for 

eet skill, or oo extraordinary ba aay and care; portbsy aelron ype 

res) ible in damages or errors in ju , Of mere mis in cfs 0 

sapeainale doubt or uncertainty.’®7 pesos 


The physician and surgeon is required 
“seasonable and ordinary care and diligence” whereas the railroad, according to 
Justice Johnston, supra, “owes a higher duty to its passengers than mere ordinary 
care and foresight.” 
Without a more liberal application of the doctrine to medical cases we remain 
in the caveat emptor stage. 

In another early case involving alleged malpractice in setting a broken 
leg the court followed Tefft v. Wilcox and affirmed a verdict for the defend- 
ant.°® In a more recent but similar case the court took the same action.” In a 
broken arm case the evidence was sufficient to compel submission of the case 


way v. Geiser, 68 Kan. 281, 75 Pac. 68 (1904). 
Tefft v. Wilcox, 6 Kan. 46, (1870), italics added. 
" 78 Fed. 442 (C. C. Ohio 1897), “‘A physician is 


not a 
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99 Petefish v. Morrison, 110 Kan. 709, 205 Pac. 651 (1922). 
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to a jury. It was held that expert witnesses were necessary to determine 
whether skill and care had been used by a physician in treating an injured 
hand." Where a patient was taken to a hospital for treatment of a broken 
leg, the doctor failed to use an X-ray machine although the hospital was 
equipped with one. The court held the evidence sufficient to submit the case 
to a jury.’ 

In answer to pleading of general negligence in connection with an eye 
operation by surgeons, the court held that 

“negli cannot be presumed,” and said: “Proof that the plaintiff's eyes have 

Rea. gh and sore sacs the operation was performed is insefficient to establish 

a liability against the defendants.”1°° 


The court suggested that skilled witnesses should have been presented to prove 
negligence. 

An action for damages for alleged negligence in diagnosing plaintiff's 
ailment and in performing a surgical operation upon her was upheld. After 
much testimony by experts Chief Justice Johnston said that, “It cannot be said 
that the plaintiff did not make a prima facie case of negligence on the part of 
the defendants,” and that it had properly been submitted to a jury."* Defend- 
ants maintained under Tefft v. Wilcox that they were not liable and need only 
use ordinary skill and care but the court held that the question of fact 


“whether defendant exercised ordinary care and skill was for the determination of 
the jury and not the court.’’2% 


This was a great step in advance for Tefft v. Wilcox, supra, held, 


“As to what constitutes ordinary skill and ordinary care and diligence on the part 
of a physician or surgeon is a matter of law. —” 


In a leg injury non-expert witnesses were permitted to testify as to external 
appearances but the determination of skill of the physician was determined 
by expert witnesses. The court reiterated that, 


“Negligence of a physician or surgeon cannot be presumed from the mere failure 
to obtain ¢ the best results from an operation or treatment.”’10¢ 


In an action to recover damages for personal injuries received while a 
patient in defendant hospital, the plaintiff insisted this was a res ipsa loquitur 
case. The trial court sustained a demurrer which the Supreme Court affirmed 
holding that the Wesley Hospital was not liable for the negligence of its 
employees and that there was no evidence of negligence. 


In referring to the doctrine, the court said, 


“It is not evidence of negligence and rests essentially on the absence of direct 
evidence of the defendant's negligence. Hence the inference arising under the 
doctrine is overcome when there is evidence of specific acts of negligence, and has 
no force in the presence of direct evidence.”197 


100 Forman v. Surber, 113 Kan. 43, 213 Pac. 667, (1923). 

101 Sly v. Powell, 87 Kan. 142, 123 Pac. 881 (1912). 

102 James v. Grigsby, 114 Kan. 627, 220 Pac. 267 (1923). 

108 Pettigrew v. Lewis, 46 Kan. 78, 81, 26 Pac. 458 (1891). 

104 Stout v. Bowers, 97 Kan. 33, 37, 154 Pac. 259 (1916). 

105 Ibid., p. 37. 

106 Paulich v. Nipple, 104 Kan. 801, 180 Pac. 771, (1919). 

107 Ratcliffe v. Wesley Hospital, 135 Kan. 306, 10 Pac. (2d) 859 (1932). 
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The doctrine was therefore not applied in this case. 

The courts have generally applied the doctrine where the hospital is 
operated for private profit. 

The use of X-ray machines for diagnosis or treatment raises questions as 
to defetts in the machine, the possible hypersensitivity of the patient to X-rays, 
or the negligence of the operator or physician in control of the machine. 

Where the plaintiff made specific charges of negligence indicating he 
suffered third degree X-ray burns, the court affirmed a verdict for the plain- 
tiff. A complaint that defendant had not diagnosed her case properly, did 
not use approved methods, and the X-ray treatments advised p: harmful 
was dismissed, because no negligence had been proved.” 

In an important recent case plaintiff alleged severe injuries growing out 
of the administration of X-ray treatments, but the court held the facts stated 
did not warrant the application of res ipsa loguitur. The lower court denied 
the doctrine but since the defendant had delegated the operation of the X-ray 
machine to a person not a physician and unknown to plaintiff, the lower court 
overruled defendant's demurrer. The Supreme Court reversed the trial court 
decision, Justices Wedell, Smith and Hoch dissenting. 


The court says, 


“The fact that the doctrine is not applied does not mean that neg ligence may not 
be proved by circumstantial evidence, as well as by direct evidence.’’!1! 


It adds that the doctrine must not be mechanically but cautiously applied 
depending on the circumstances of the case. 
The court held the petition was merely a claim for bad results and dis- 


posed of the case saying, 


“We are of the opinion that in the absence of any allegation as to the of 
the treatment or physical situation when it was performed, a mere allegation 
that if the treatment had been properly administered no harm would have resulted, 
but harm did result froen causes of ‘which the patient Wes Got awise did not state 
facts sufficient to make the doctrine of res ipsa loquitur apply.”1!2 


Since this is a recent case the statement of the doctrine by the court prob- 
ably represents its present position regarding res ipsa loguitur. The court calls 
attention to the requirements for application, the defenses to relieve defendant 
of liability, and that if plaintiff pleads specific negligence the doctrine does not 
apply. The doctrine 

“is a rule of evidence and not of substantive law, and that the mere fact an acci- 
dent happens or an event occurs in which in injury results is not sufficient to establish 
liability; that me pe is never presumed but must be established by proof ; that 
where direct proof is lacking the circumstances may be proved and if are such 
sa 05 Seave toy volichasidin 4 bis" demi: tees thea int thefenidene be’ at t, they 
may be shown to make a prima facie case and to warrant application of the doctrine 
of res ipsa loquitur.”"18 
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In the light of this statement of the doctrine the court held 


“the petition under consideration did not disclose a situation where it should be 
applied.”114 


Because of the far reaching effects of this decision the arguments of the 
dissenting Justices may be summarized. They hold that this is not a claim 
based upon bad results but upon negligence. They pointed out plaintiff alleged 
’ that in the giving of said X-ray treatment in a proper and careful manner no 
injury would result therefrom, and no injury results therefrom except when 
proper skill and care is not exercised. If a machine can be used with care and 
still injure persons it had better not be used at all. Certainly, it is a deadly 
weapon if negligently and carelessly used. The giving of X-ray treatments 
pi gi a high degree of skill and defendant held himself out as an expert 
and the plaintiff relied upon his skill and care. The defendant was in exclu- 
' sive charge of the machine and the proper use of the machine was within the 

peculiar ie i of the doctor. The true cause of the injury was accessible 
not to the plaintiff. 

A further argument for the basic reason of res ipsa loquitur was given by 
Justice Hoch: 

“But if there is a case of malpractice in the use of a highly technical and dangerous 

instrumentality of treatment I do not want to say that the victim cannot state a 

cause of action unless he can allege with technical exactness the nature of the 

defendant's negligence.’’115 


In concluding the discussion of medical malpractices as well as the gen- 
eral subject of res ipsa loquitur, an outstanding recent case from another juris- 
diction may be briefly mentioned, for it may point the way out for the patient 
as well as the courts. 

Recently, the Supreme Court of California applied the res ipsa loguitur 
doctrine to a case involving an injury inflicted on the plaintiff in the course of 
a surgical operation which was performed in a hospital." 

In determining the application of the doctrine the chief questions centered 

upon the matter of exclusive control of the instrumentalities causing the injury. 
: defendant charged that there was no exclusive control because there were 
several defendants — nurses, doctors and temporary employees — and there- 
fore a division of responsibility existed, and that several instruments had been 
used and by different persons. The court held that it was an unreasonable 
limitation of the doctrine to require plaintiff to identify the defendants or par- 
' ticular instruments causing the injury. The nurses and assistant physicians 
became the temporary servants or agents of the surgeon in charge while the 
operation was in progress and negligence was imposed upon him for their 
negligent acts under-the respondent superior doctrine. 

The court said this was not an attempt to fix “liability en masse” as the 
detendants charged, but that a modern hospital conducts a highly integrated 
system of activities and every defendant is bound to exercise ordinary care, and 


115 Ibid, p. 479. 
116 Ybarra v. Spangard, 154 Pac. (2d) 687, (1944); rehearing denied Jan. 25, 1945. 
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“The control at one time or another, of one or more of the various or 

instrumentalities which might have harmed the plaintiff was in the of every 

defendant. — This, we think, places upon them the burden of initial explana- 

tion.” 

Neither the number of defendants nor the many instruments used removed 
this case from the doctrine. 

In order to avoid the defeat of the doctrine the court does not follow the 
strict rule of control but introduces an exception or extension when it holds, 


“The test has become one of right of control rather than actual control,’”118 


Recognizing the extreme difficulty, if not impossibility, of proving specific 
negligence of the defendant, the court said, 


“Without the aid of the doctrine a patient who received permanent injuries of a 
serious character obviously the result of someone's negligence, would be entirely 
unable to recover unless the doctors and nurses in attendance voluntarily chose to 
disclose the identity of the negligent person and the facts establishing liability.”1" 


“It should be enough that the plaintiff can show an injury resulting from an exter- 

nal force applied while he lay unconscious in the hospital.’!2 

Chief Justice Gibson warned that unless the courts liberalized the require- 
ments for the application, 


“The courts, to avoid gross injustice, would be forced to invoke the principles of 
absolute liability, irrespective of negligence, in actions by persons suffering injuries 
during the course of treatment under anesthesia.” 


This warning applies to non-medical cases as well. Under the doctrine 
the defendant can exculpate himself if the facts warrant. A more general 
application of the doctrine might make strict liability unnecessary. 


VI. Conclusions 


The Supreme Court of Kansas has clearly stated its present ition regard- 
ing the application of res ipsa loquitur in such cases as Waddell v. Woods and 
Stark Food Markets v. El Dorado Refining Co. 


1. It is a rule of evidence and not of substantive law. 

2. Negligence is never presumed, but may be pros by either direct or 
circumstantial evidence. In the absence of direct evidence, circum- 
stances of the injury may be pow and if they are such to “leave no 
reasonable conclusion to be drawn other than that a defendant be at 
fault” the doctrine may be applied. 

. If the plaintiff offers direct evidence or proves specific negligence, the 
doctrine does not apply. Although in Clark v. Cardinal Stage Lines 
the court held plaintiff was privileged to plead both ways, in Taylor v. 
Coleman Lamp Co., the plaintiff was permitted to change from specific 
negligence allegation to res ipsa loquitur pleading. The Woods v. Rail- 
way case seemed to survive direct evidence. In the Stark Food Markets 

D. GB1. (For accord, see Missour! Cases cited supra, notes 27, 74.) Ttalles added. 
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case the petition did not allege enough circumstances. The court 
emphasized possible intervening forces as well as probable causes. 

. In general the court accepts the four requirements for the application 
of the doctrine, and, particularly in recent cases, it has emphasized 
the requirement of exclusive control of the apparatus causing the injury 
on the part of the defendant. 

. The early decisions followed the English doctrine of presumption of 
negligence but, since the Sweeney v. Erving case in 1913, there has 
been a trend away from that theory to the permissible inference theory. 
The Mayes v. Railway case, probably, may be regarded as the turning 
point. 

In common carrier cases involving passenger injuries and fires from loco- 
motives, the court held to the presumption theory, and the burden to go for- 
ward with the evidence shifted to the defendant, but never did the burden of 
proof and of providing the preponderance of evidence shift, unless this was 
true in Railway v. Walsh. 

The growing complexity of our society makes it more difficult to explain 
or prove negligence of the defendant without the aid of the res ipsa loquitur 
doctrine. Social policy — that the doctrine receive a wide application 
and a strong procedural effect. 





THE BAR AND THE TRAFFIC CRISIS 


By DONALD D. HARRIES 
President of the Minnesota State Bar Association 


Eprror’s Note — Reprinted from the March issue of Bench and Bar, official publica- 
tion of the Minnesota State Bar Association, upon the suggestion of Hon. E. R. Sloan 
of the Topeka, Kansas, Bar. This article has been printed by the American Bar Asso- 
ciation Traffic Court Committee and is being circulated with the hope that it will be 


widely published. 

The impact of the automobile upon the way of life of all sorts and con- 
ditions of our people, of every economic group and almost every age level, 
especially at the more youthful stages, has frequently been the subject of study 
by sociologists; but the shocking fise in the accident rate incident to the present 
and impending increase in the use of motor vehicles, involving, as it does, 
untold human suffering and waste of national resources in men and materials, 
has laid a problem crying for relief upon the doorstep of all those charged 
with the orderly and effective enforcement of our laws — and that means that 
the organized bar is directly concerned. 

Both logic and experience teach us that the administration of justice by 
the Courts, and the respect of our citizens for law, are in direct proportion to 
the quality of the bar. Lawyers therefore have a definite responsibility to estab- 
lish standards in our traffic courts that will make them a positive force in reduc- 


ing the accident rate. 
For the. great number of our citizens, traffic courts are their only direct 
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contact with the administration of justice, and their respect for all law is. depend- 
ent on the character of those courts. Former Chief Justice Hughes once stated 
that “upon the minor courts rests the burden of all our legal institutions,” 
and he pointed out that seven million persons appear before such courts yearly. 
In many sections of our State, traffic offenders go before a justice of the peace, 
who is often a farmer or merchant. Young lawyers often find the growth of 
practice slow, because potential clients feel young men lack the technical learn- 
ing and experience to handle their cases; yet the public is less concerned about 
the training and ability of those who pass judgment upon them than of the 
men they retain sph aa ea them. The fact that fees in justice courts are col- 
lectible only from defendants who have been adjudged guilty has produced the 
popular connotation that J. P. stands for Judgment for the Plaintiff. 

A model traffic court is mainly corrective, rather than punitive, and best 
serves the need of traffic control by oo defendants with a desire to pre- 
vent accidents, rather than a feeling of resentment of punishment. Defendants 
should leave the traffic court with a quickened sense of responsibility for safety, 
and with respect for the Court. Nothing can breed contempt or ruin respect 
for law more effectively than lack of strict enforcement, meted out with dignity 
and uniformity. 

The organized bar therefore owes it to society to give sincere and active 
_ support to every procedure for law enforcement, and nowhere is the need for 
such support more urgent than in the field of traffic law. Every district asso- 
ciation should take steps to raise and maintain the standards of our traffic 
courts, and every lawyer must be as faithful in serving at the bar of such 
courts as he is in the courts of general jurisdiction. 





NEW 1945 SUPPLEMENT TO THE GENERAL STATUTES 
OF KANSAS 


The 1945 Biennial Cumulative Supplement to the General Statutes of Kansas of 
1935 has been delayed several months on account of paper shortages but will soon be 
ready for sale and distribution. This announcement comes from Franklin Corrick, 
Revisor of Statutes for the State of Kansas. Copies may be purchased from the office 
of Secretary of State, Topeka, Kansas, at $5.00 each. The new 1945 Supplement is 
fully indexed, annotated and cross referenced and will supersede the 1943 Supplement. 
It will be kept up to date by cumulative: pocket-part supp tary annotations, without 
additional cost to purchasers. 
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SIXTY-FOURTH ANNUAL MEETING OF 
THE BAR ASSOCIATION OF THE STATE OF KANSAS 


WICHITA, KANSAS 
MAY 24 AND 25, 1946 


HOTEL LASSEN 


Programs of the following associated organizations are included: 


KANSAS JUDICIAL ASSOCIATION 

KANSAS PROBATE JUDGES ASSOCIATION 
KANSAS COUNTY ATTORNEYS ASSOCIATION 
KANSAS SHORTHAND REPORTERS ASSOCIATION 
KANSAS JUNIOR BAR CONFERENCE 


REGISTRATION 


Registration will commence Thursday afternoon, May 23, at the Hotel Lassen. It will 
assist the ladies at the registration desk if membership cards are exhibited by those desir- 
i register. Members who have not paid current dues may do so at the registration 
ita lawyers are requested to register Thursday, if possible. The various asso- 

ions will de their separate registration facilities.’ Wives of members 

: provided by the Attorneys’ Wives Association of Wichita. 





268 The JOURNAL 


MEMBERSHIP 


Lawyers who Linwinne Membership 
application cards will be available for that purpose. 


ANNUAL BANQUET 
Friday Evening, 6:30 p.m. 
The Sixty-Fourth Annual Banquet of the Association will be _ dna h evening, May 
24, at 6:30 p.m. at the Hotel Lassen, Tickets should be purchase ompecng o — 
tration desk in order that proper arrangements can be made with 


Law SCHOOL LUNCHEONS 
Friday, 12:15 p.m. 


The various law school alumni associations will make separate arrangements for their 
respective luncheons. Tickets may be purchased early. 


STAG LUNCHEON 


Saturday Noon — Hotel Lassen 
Expenses in connection with entertainment of the Association make it n that a 
reasonable charge be made per plate at the door. There will be entertainment features. 


THE STaG SHOW 


Saturday Evening 
The famous (or infamous) “Wichita Stagers” of the Wichita Bar Association will pro- 
vide a stag entertainment Saturday evening, May 25, ninth floor, York Rite Building. 
Complimentary tickets may be obtained by members in good standing at the registra- 
tion desk. 
COMMITTEE REPORTS 

Complying with more recent practice, only those committee a will be read, in busi- 
ness sessions of the Association, which contain recommendations requirin definite action 
of the membership in convention regularly assembled. All reports received will be printed 
in the August issue of the JOURNAL. 


_ KANSAS JUDICIAL ASSOCIATION tiple Court District,” Hon. Wil- 


Hon. J. H. Wendorff, Leavenworth, President lard M. Benton, Kansas City. 
Hon. Karl Miller, Dodge City, Vice-President Saturday, May 25, 1946 


Hon. Dean McElhenny, T: 10:00 A.M.—“Procedure Under New School 
Secretary-Treasurer Recegasieation Law, Hon. Wal- 


: lace H. Anderson, Iola. 
pees 0 eae 2:00 PM.—"Findings of Facts and Coney 


Thursday, May 23, 1946 sions of Law,” Hon. 
2:00 P.M.—Reading and ae Sager of Min- Vance, Belleville ial Findi 
of Juries,” Hon. Robert Garvin, 
“Court Decorum, md Judge's Rip mcent 


Ww Kingman, KANSAS PROBATE JUDGES 
Friday, May 24, 1946 ASSOCIATION 
10:00 A.M.—“The Divorce Problem,” ag . : 
Atbert Faul Ad City Thornton D. Scott, Abilene, President 
F Hotel Lassen 
Thursday, May 23, 1946 
9:00 A.M.—Registration 
10:00 A.M.—Annual Convenes ; Read- 
ing of Minutes 


10:15 A.M.—Announcements, Remarks, and 


” 





12:15 P.M.—Announcement of Committees. 
ADJOURNMENT FOR LUNCH 


12:30 P.M.—Luncheon. 
Speaker: Frank R. Gray, a Pro- 
bate Judge just back back from war. 
2:00 P.M.—Discussion of the Po Prob- 
lem by Judge Fred D. Joy, 


2:30 PM.—Addres: The Objective of the 
of the Boys’ Industrial 


Bert ch Nash, L noagay 3: bye Edu- 
cati Psychology, University 
of Kansas. 


3:45 P.M—Address: 
iment 0 of Prete Cod, Code, te, by us Judge 


4:20 P.M. Re ag 
4:30 P.M.—Business Meeting; Reports of 
Officers, Committees, and Elec- 
tion of Officers. 
5:00 P.M.—Adjournment for Banquet. 


6:30 P.M.—Annual Banquet, Hotel Lassen. 
Toastmaster, President Thornton 


Introduction of New Offense 
Adjournment sine die. 


KANSAS COUNTY ATTORNEYS 
ASSOCIATION 
Howard W. Harper, Junction City, President 
Dean Mclntyre, Weines 
Hotel Lassen 
Thursday, May 23, 1946 
1:30 P.M—Registtation (see Bulletin Board 
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9a adam gra 


2:30 P.M.—Call to Order, Howard W. Har- 
, President. 
Remarks, Hon. A. B. Mitchell, 
Attorney General. 


2:45 P.M.—Important Matters Re ny 
tion, Leon W. = 
pea Attorney General. 

3:10 P.M.—Open Forum. 

3:20 PM.—The Issuance of Municipal 
Bonds, Claude I. Depew, Law- 
yer, Wichita. 

3:45 P.M.—Open Forum. 

3:55 P.M—tThe Federal Parole System, Hon. 
Arthur J. Mellott, Federal Dis- 
trict Ji for Kansas. 


| 4:20 P.M.—Open Forum. 


4:30 ee of Secretary-Treasurer, 
se County Attor- 


4:35 PM—General Business Session. 
5:00 P.M.—Adjournment. 


6:30 P.M.—Commplimentary Banq 
ee eT cce, 
Fort Scott. 


JUNIOR BAR CONFERENCE 


Frederick L. Hall, Dodge City, 
State Chairman 


Hotel Lassen 
Thursday, May. 23 
5:00 P.M.—Reception, Mezzanine Floor. 
6:30 ee Meeting, Mezzanine 
oor. 


Honor Guests: 
lames D. Fellers, National 
ice eaten, 
Ray Moses, enth Circuit 
Council Member, JBC. 
Friday, May 24, Hotel Lassen 
3:00 P.M—General Business Meeting, Mez- 
zanine Floor. 
4:30 P.M.—Reception, Mezzanine Floor. 
Saturday, May 25, Hotel Lassen 
3:30 rt Meeting (on all), 
Mezzanine Floor. 


Note: Social for visiting wives 
to be arranged. 


KANSAS SHORTHAND REPORTERS 
ASSOCIATION 


Wichita, Kansas May 24 and 25, 1946 
Convention Headquarters: Allis Hotel 
Gladys Joseph, Topeka, Preuidene 
Glenn M. Fowler, Wakeeney, Vice-President 
Loraine Edmonds, Kansas City, 
Secretary-Treasurer 
Thursday, May 23 
9:00 P.M.—Meeting of Executive Committee. 








270 The JOURNAL 


Friday, May 24 
9:30 AM. 


—Registration. 
10:00 A.M.—"We Are Glad You Are Here,” 
Mabel Sites. 


10:01 A.M.—"So Are We,” Fred Leport. 


10:02 A.M.—President’s Diemer and Ap- 
paeens of Convention Com- 


10:30 A.M. ae a Officers. 

11:00 A.M.—Report of Standing Committees. 

12:00 Noon—Recess. 

2:15 P.M.—"Memories of Ralph and Wes- 
ley,” Denzell Heil. 

2:45 P.M.—Address, Chief Justice W. W. 
Harvey. 


3:15 P.M—"Back with the Reporters Again,” 
Russell. Walker. 

3:30 PM— — Makes Landing in Dis- 

Court,” ae ataed C. Marsh. 


3:45 SpE exo 
6:30 P.M—Dinner, Allis — Wichita 
Reporters Hosts. 


Saturday, May 25 


10:00 Are: A. E. Fogel- 


10:20 AM.—NSRA, Dana C. Brown, Presi- 
dent, NSRA. : 

10:40 AM.—SSRA, Roy Wheeler, President, 

11:00 A.M.—CSR, neat: Krutsinger, Sec- 


11:20 AM—Repot of Nominating Commit- 
Auditing Committee and 
Revolutions ittee. 
11:40 A.M.—Election of Officers. 
12:00 Noon—Appointment of Permanent Com- 
mittees. 
1:00 P.M.—Luncheon, Introduction of Guests 
and 1946-1947 Officers. 


2:30 P.M: ee Swap-notes and Shop 


THE BAR ASSOCIATION OF THE. 
STATE OF KANSAS 


Hotel Lassen 
Thursday, May 23 
4:00 P.M.—Registration Commences. 
7:00 P.M.—President’s Dinner for Officers 
and Council. 
8:30 P.M.—Executive Council Meeting. 
Friday, May 24 


9:00 A.M.—Legal Institute Discussions Ar- 
by Committee on Sec- 
tions; O. B. Eidson, Topeka, 

Chairman. 


A. PROBATE AND TiTLE Work 
Chairman, J. B. McKay, El Dorado 


1. Uniform Standards for Title Opinions 
Wilbur Jones, Wichita 


Dit earch, Kingman 


ern omen 


Recess, five minutes. 


2. Recent Devel: in Probate Law 
gy teat City, ‘Kansas 


‘ee 


12:15 P.M. solo amas 
Kansas University Law School 
Alumni 


, Arkansas City 


1:30 P.M.—GENERAL BUSINESS SESSION, 
J; G. Somers, pre- 


‘Address of Welcome, Chas. B. 
ee ee 


Te ies ik Van 
Cleave, Vice-President of Bar 
Association of the State of 
Kansas. 

Report of the Committee on 
Convention Rules. 


Appointment of Resolutions and 
Nominating Committees. 





Report of Memorial Committee— 
Albert Faulconer, Arkansas City, 
Chairman. 


Tribute to. President-Elect 
Warren H. White— 
Claude E. Chalfant, Hutchinson. 


Tribute to Members Who Died in 
Military Service— 
D. Arthur Walker, Arkansas City 











COMMITTEE REPORTS 


oe oF 
White, Hutchinson, Chairman. 

(Read by W. D. Vance, Belleville.) 
Legal hee ae 

‘eeder, Independence, Chairman. 

Radio and + Palle Relations— 

Leroy Raynolds, Emporia, Chairman. 
Taxation— 

Fred E. Gulick, Topeka, Chairman. 








Criminal Law and Lew Exforcement— 
ala Harper, Junction City, Chair 


lags BS pe Bdsction and Admission to the Bar— 
J. M Lawrence, Chairman. 


Ile, saa Pe bee Law— 
. F. Kansas City, Chairman. 
Local Bar Associations— 
Randal C. Harvey, Topeka, Chairman. 
aw of Laws and Uniform 


Le, 
Ei ie, Topeka, Chairman. 
ro. Legislation— 
va Dale, Arkansas City, Chairman. 
coformiy of pris State and Federal Practice— 
McClure, Topeka, Chairman. 


Historical— 
J. C. Ruppenthal, Russell, Chairman 
Professional Eshics— : 
John S. Dawson, Topeka, Chairman. 
On, Sections— 
6. B. Side! Toneke Chairman. 
Standards of Title O pinions— 
Miss Margaret McGurnaghan, 


Topeka, 


Selection of Judges— 
Verne Laing, Wichita, Chairman. 
Relations with Abstracters— 
Ralph M. Hope, Wichita, Chairman. 
ag = sig seca! Placement— 
LaRue Royce, Salina, 
American Citizenship and War Work— 
Everett E. Steerman, Emporia, Chairman. 
Report of Kansas ged Council— 
Justice Walter G. Thiele, Topeka, Chairman. 
Report of Editor of abe Bar Journal— 
Franklin Corrick, Topeka, Editor-in-Chief. 
“Peck from —_ Bar gy nage 04 
rederick L. Hall, Dodge City, Acting 


5:30 ea 

6:30 P.M.—Hotel Lassen, SIXTY-FOURTH 
ANNUAL BANQUET OF THE 
ASSOCIATION. 
Toastmaster: President J. G. 
Somers. 


Honoring— iia 
pose Be Figg 
lott, Kansas City 
"Judges ofthe Unie! Sate 
istrict Court of Kansas 


Allen B. Burch, Wichita 
Justice of Supreme Court 
of Kansas 
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“Our Constitutional 
Landes,” eel R. McGuire, 


pi of New President. 


Saturday, May 25; Hotel Lassen 
9:00 ane Institute Discussions con-- 
tinued: 


B. TAXATION 


Chairman, Charles L. Hunt, Concordia 
. Income Taxes—The Lawyers’ Problem 
— D. Dye, Wichita 


Discussion by 
Herschel L. Washington, Leoti 


— Hamilton, --ooawmig Mob ae 


Panic ve uien minutes. 
2. Decedents’ Income and Fiduciary Tax Re- 
turns, Leslie T. Tupy, Lawrence 
Ee Sala 
Frank S. Hodge, Hutchinson 
E. C. Flood, Hays 
Recess, five minutes. 
3. Tax Savings in Corporate Structure 
Lester L. Morris, Wichita 
Discussion by 
Raymond Rice, Lawrence 
Ernest Blincoe, Fort Scott 
Paul Ward, Hays 
12:15 P.M.—StaG LUNCHEON, Hotel Lassen 


1:30 P.M.—Hotel Lassen, crema 
Discussions concl 


C. DEVELOPMENTS IN THE LAW SINCE 1941 
Chairman, E. R. ss, Topeka 


1. Legislative 
Franklin Corrick, Topeka 
2. Judicial 
Hon. Dean McElhenny, Topeka 
3. Administrative 
Dean F. J. Moreau, Lawrence 
Concludi ion: 
Unfini Committee Reports 
Report of Resolutions Committee 
Report of Nominating Committee 
Election of Officers 
Adjournment 
8:00 P.M.—Stac SHow (complimentary to 
members in good ) pre- 
sented by “the Wichita Bar Asso- 
ciation. Ninth floor, York Rite 
Building. 
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Address communications to Franklin Corrick, 
Third Floor, Statehouse, Topeka, Kansas 


CAPTAIN HENSHALL RECEIVES ARMY DISCHARGE 


Eprror’s Notrr — The following news release, dated May 3, 1946, was received from 
the Public Relations Office, War Department, Post Headquarters, Fort Dix, New Jersey. 


Capt. Charles E. Henshall of Osborne, Kansas, received his discharge from the 
Army today at the Fort Dix Separation Center. ; 

During his four years of service, Captain Henshall was attached to the office of 
the Chief Signal Officer, mae tee D. C., in a confidential open: A member of 
the Kansas Bar Association, the Captain was later assigned to work on contract termina- 
tion with the General Electric Co., Schenectady, N. a 

In the latter capacity, Henshall was Chiet of the Contract Writing Branch, which 
helped settle all the contracts which the General Electric Co. had with the United States 
Government. It fell to the Captain to “draft and prepare all contractual instruments” 
and “render legal assistance” in the project. The engaged in “plant clearance, audit, 
negotiation and final settlement of $225,000,000 of claim value” on $1,300,000,000 of 
disposed contracts. 

Captain Henshall, who holds an A.B. and L.L.B. from the University of Kansas, 
was admitted tb practice in that state in 1940. He will resume practice now that he has 
returned to civilian life. 

Henshall holds the Meritorious Service Unit Plaque, the American Theatre Ribbon, 
the World War II Victory Medal, and the Good Conduct Medal. He is rejoining his 
wife, Mrs. Barbara E. Henshall, at 207 West N. Hampshire Street, Osborne, Kansas. 





CASE NOTES 


Domestic Relations — Interference with the Relation Between 
Parent and Child 


Plaintiffs were four minor children who brought an action, through their mother 
as next Friend, to recover damages for luring and enticing their father from home and 
causing him to live with the defendant and to refuse to contribute to plaintiffs’ mainte- 
nance and support. The Federal District Court dismissed the complaint and the plaintiffs’ 
appeal. Held, the complaint stated an enforceable cause of action and the judgment was 
reversed. (Dailey v. Parker, (C.C.A. 7th, 1945), 152 F. 2d. 174.) 

The law is concerned not only with the protection of interests of personality and 
property but also with the protection of “‘relational” interests such as family relations, 
trade relations, professional relations and labor relations against interference and invasion 
by persons not parties to the relation. (Green, Relational Interests, 1935, 29 Ill. L. Rev. 
460.) Family relations include those of husband and wife and of parent and child. 
(3 Torts Restatement, Scope Note, Ch. 32, 1938.) 

Each to the relation has certain interests in the relation that the law protects. 
This would seem to be particularly true of the family relation inasmuch as there is 
social interest in the maintenance of the family as a social institution involved as well 
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as the individual interests of the parties. (Pound, Individual Interests in the Domestic 
Relations, 1916, 14 Mich. L, Rev. 177). A parent has an interest (1) in the services of 
the child; (2) in the companionship and affections of the child; and (3) in the chastity 
of a female child, and possibly a male one. A child, on the other hand, has an interest 
(1) in the society, affection, guidance and moral support of the parent, and (2) in sup- 
port and maintenance which include such matters as ood, clothing, shelter and schooling. 
Interference with the parent's interest in the child can be by (1) abduction or entice- 
ment; (2) seduction; or (3) alienation of affections. Interference with the child's 
interest in the parent can be by (1) enticement or (2) alienation of affections. 


PROTECTION OF PARENT’S INTEREST IN THE CHILD 


The law has been more reluctant to protect the interests between parent and child 
than the interests between husband and wife. This is probably due to the fact that some 
actual loss of services was essential to sustain an action against one interfering with the 
relation. Thus, if the child was too small to render services or incapable of rendering 
them there could be no recovery. (Prosser, Torts, 1941, sec. 101.) Inasmuch as the 
mother had no legal right to the child’s services while the father was living with her, 
she could not recover for their loss (1 L.R.A., N.S., 362, 1905). The law has slowly 
progressed from this position toward a recognition of something similar to “consortium” 
in relation of husband and wife (Prosser, Torts, 1941, sec. 101). A few courts, 
however, have recognized that the real cause of action is the interference with the rela- 
tion between t and child and have held that loss of services are not essential to a 

. (Pickle v. Page, 1930, 252 N.Y. 474, 169 N.E. 650, Noted in 25 Ill. L. Rev. 
726; Montgomery v. Crum, 1928, 199 Ind. 660, 161 N.E. 251; See also, 3 Torts Restate- 
ment, sec. 700, 1938.) 

Although most American courts have stated that loss of services is essential to an 
action for seduction (35 L.R.A., N.S. 1062, 1911), a few have treated the theory as an 
obsolete fiction and have held it no longer necessary to an action for seduction (Anthony 
v. Norton, 1899, 60 Kan. 341, 56 P. 529, 44 L.R.A. 757). 

In the absence of seduction or removal from home it has been held that no action 
will lie for the mere alienation of the child’s affections. (Pyle v. Waechter, 1926, 202 
Towa 695, 210 N.W. 926, 49 A.L.R. 557; Miles v. Cuthbert, Sup. Ct. 1909, 122 N.Y. 
Supp. 703. See notes in 40 Harv. L. Rev. 771; 11 Minn. L. Rev. 570; and 25 Mich. 
L. Rev. 682. Also, 3 Torts Restatement, Sec. 699, 1938.) 

In the Iowa case the suit was brought by the mother for the alienation of the affec- 
tions of her son, no allegation being made that she had been deprived of the services, 
custody, control and companionship of the child. It was held that a demurrer to the 
petition was properly sustained. The court, after a careful consideration of the question, 
seems to have based its decision on two grounds: (1) There was no loss of services, 
custody, control or companionship alleged; and (2) to allow such an action would open 
the door to too many possible suits by brothers, sisters and others who ordinarily have 
the affections of the members of the family. 


PROTECTION OF CHILD’S INTEREST IN PARENT 


The courts have afforded a child little or no protection against interference with 
the filial relation. One of the earliest cases in this country in which the question was 
resented is Coulter v. Coulter, 1923, 73 Colo. 144, 214 P. 400. The plaintiff, an elderly 
elor, brought an action for the alienation of the affections of his mother which had 
resulted in a separation and in her refusal to share with him the family home. The court 
sustained a demurrer to the petition on the theory that a cause of action for alienation 
of affections can arise only out of the marriage relation, the gist of the action being loss 
of consortium. 

In Cole v. Cole, 1931, 277 Mass. 50, 177 N.E. 810, an action was brought by a 
brother against his sister for alienating the affections of their mother and for interfering 
with his access to the home which was based on a contract between him and his mother. 
An order sustaining a demurrer to the petition was affirmed. 
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The leading case denying a recovery, however, is Morrow v. Yannantuono, 1934, 
152 Misc. 134, 273 N.Y. ar. 912 (Noted in 20 Corn. L. Q. 255 and 83 U. of Pa. 
L. Rev. 276.) The complaint, following the usual form used in an action by the hus- 
band or wife for alienation of affections, alleged that the defendant enticed away plain- 
tiff's mother the: depriving him of her affection, comfort and motherly love and 
causing him great di of body and mind for which he asked damages. Defendant's 
motion to dismiss upon the ground that the complaint failed to state a cause of action 
was granted. In its discussion of the question the court said: 


“The old form of action that gave the husband a right of action for the enticing 
away of his wife rested originally upon the theory of the unity of the husband 
and wife and his Property right. when woman was emancipated, the cause of 
action was given to husband and wife upon the theory that marriage is a 
contract, and that the loss of consortium given by this contract gave a right of 
action to the injured party. The loss of consortium is the very crux of the action.” 


“If plaintiff has a cause of action, then his brothers and sisters, if any, also have a 
cause of action . . . to uphold this complaint would open our courts to a flood of 
litigation that would inundate them. It would mean that every one whose cheek 
is tinged by the blush of shame would rush into court to ask punitive damages to 
compensate them for their distress of body and mind and the damage that their 

utation suffered in the community. The plaintiff argues that to uphold his cause 
of action might act as a deterrent to those who pon ag entice away another's 
spouse. I doubt it. The husband has a cause of action. The ages and number of 
his children are elements to be considered in his action.” 


It appears from the above extract that the decision was based on four grounds: 
(1) No loss of consortium; (2) Avoidance of a flood of litigation; (3) The children 
are adequately protected in an action brought by the husband; and (4) To allow recovery 
would be of little value as a deterrent. It would seem that the concept of consortium 
might properly be expanded to include all members of the family rather than just hus- 
band and wife. This would mean, of course, treating the family as a legal unit or entity, 
all members thereof sharing and contributing to a common p . Each member of 
the family would then sustain harm when another by his wrongful act interfered with the 
unit and would have a cause of action for such wrongful act. fact that a wrongdoing 
defendant would be subjected to a large number of suits does not seem to be a very 
reasonable ground for denying a remedy to all persons harmed by his misconduct. As a 
practical matter all the children would probably join in the same suit anyway through 
the innocent parent as next Friend. Nor does the view that the plaintiff would be ade- 
quately protected in an action brought by the innocent parent seem impressive. If the 

laintiff has suffered harm he should be permitted to recover for it in his own right. 
Whether or not the allowance of a recovery would be of value as a deterrent is imma- 
’ terial. The reason for allowing a recovery in a civil action is to compensate the party 
who has been harmed and not to punish the wrongdoer. 

The case under consideration (Dailey v. Parker, supra) states that children have 
two legally protected interests in their relation with their parents: (1) An interest in 
support and maintenance; and (2) an interest in the comfort, protection and society of 
the parent. The court summarized as follows: 


“Our conclusion . . . is that a child today has a right enforceable in a court of law, 
against one who has invaded and taken from said child the support and mainte- 
nance of its father, as well as damages for the destruction of rights which 
arise out of the family relationship and which have been destroyed or defeated by 

a wrongdoing third party.” 
As we have seen, the recognition of either of the interests is a wide departure from 
forme es rigr tdi duty of the child, the child sieaeesl 

it Owes a of support to ild, ild cannot as a 

rule, pe phiea ar statute, recover from the parent for a failure to perform the duty. 
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t v. Baker, 1935, 169 Tenn. 589, 89 S.W. 2d. 763; Annotation in 75 A.L.R. 
314, 1931.) Our court, however, has held that an illegitimate child can maintain an 
ion against the father for support and that the statutory bastardy proceeding does not 
an exclusive remedy (Doughty v. Engler, 1923, 112 Kan. 583, 211 P. 619). It 
—_ therefore, that a legitimate child would be permitted to maintain such an 
ion in this state. 

_ It should be noted that Dailey v. Parker not only recognizes the interest that a child 
in support by the parent but that he has such an interest that will be protected 
inst interference by a third person and that the loss of support will be considered in 

ding damages against the interferer. 

The court indicates that either interest, that is, onder eb egadeoeing 2 gato and 
interest in comfort, protection and society will be protected. One cannot but wonder, 
however, how the court would have decided the case if the facts involved in Morrow v. 
Yannantuono, supra, had been presented. There the mother was the alienated parent 
and the interest in support was not involved. 

The court admits a difficulty in measuring damages for the loss of the interest in 
comfort, protection and society. “... before there can be a loss measured in damages, 
there must be something to lose. And a father should have at least a shadow of character 
before his loss can be said to create a claim for damages in his children.” A similar 
problem is involved, however, in actions between husband and wife for alienation of 
affections. The important point is that the court allows an action to be maintained, the 
amount of damages being for the jury to determine. 

It may be that we are app ing a point in the law of domestic relations where 
it is desirable to treat the entire family as an entity, as a unit deserving anid being entitled 
to protection against interference or invasion by outsiders. If so, it would much 
better for the courts to frankly recognize this fact and its social desirability. The lan- 
guage of the court in Dailey v. Parker is pertinent at this point: 

“The father, the mother, and the children ordinarily constitute the family. Each is 
entitled to the society and the companionship of the others. . . . The children are 
entitled to shelter, food, clothing and schooling and to the social, the moral sup- 
port, guidance, and protection of their father, though in turn they can contribute 
only companionship and the inspiration which comes from their association in the 
family circle.” (at p. 175) 

An adoption of this view necessitates an abandonment of such fictions as consortium 
and loss of services. 

R. C. DONNELLY, 


Washburn School of Law 


09 at page 114, 


Husband and Wife — Validity of Common Law Marriage 


In the recent case of Smith v. Smith, the Supreme Court of Kansas again reaffirmed 
the validity of common law marriages. The facts of the case were as follows: Walter 
Lee Vernon Smith and Juanita Mae Smith were married on November 4, 1936, in what 

to have been a valid ceremonial marriage. On May 22, 1939, were divorced 
and Mrs. Smith was given custody of their child. Mr. Smith was ordered to pay $15 per 
month for the support of this child. In 1940 the parties commenced to live together 
again as husband and wife without procuring a marriage license or having a marriage 
ceremony performed. It appeared from the evidence that (1) they held themselves out 
1 161 Kan. 1, 165 P2d. 588, (1946). 
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to the world as man and wife, (2) they occupied the same home, (3) Mr. Smith’s insur- 
ance were, in the years 1941 and 1942, made out showing Mrs. Smith as his wife, 
(4) that he procured an annual pass from the railroad by which he was employed show- 
ing Mrs. Smith as his wife, and (5) while living together as husband and wife a child 
was born to them on February 23, 1941. In this action Mrs. Smith brought an action for 
divorce. The husband in his answer alleged (1) that he has continued to obey the decree 
of the court granting $15 per month to the plaintiff for child support, (2) that the peti- 
tion failed to state facts sufficient to constitute a common law marriage, (3) that the 
pretended cause of action is without equity since it shows that the plaintiff and defendant 
are equally at fault in that they violated the unlawful cohabitation statute,? (4) that the 
parties had no agreement to “‘live together permanently as husband and wife” soe ae 
to May 22, 1939, and (5) that the Score since that date have not “lived and cohabited 
together continuously as husband and wife.” 

One of the main issues on Phe! was whether the petition stated a cause of action 
and the Supreme Court held that it did. 

A tly the first case involving a common law marriage in this state came up 
for consideration in State v. Hughes. There one Hughes having been married at com- 
mon law to Mary Wheat, entered into a cobemniadit’ marriage with Loretta Cavender 
without previously divorcing Mary. He was prosecuted for bigamy and sentenced to one 
year’s imprisonment. The court set out certain evidence they deemed necessary to support 
a finding of common law marriage and found that the following factors were present in 
this case: (1) Mutual consent presently expressed ; (2) Capacity to contract; (3) Cohabi- 
tation; and (4) The birth of a child. 

The most frequently cited case in Kansas regarding common law marriage is State 
v. Walker,* where the court said that “mutual present consent to immediate marriage by 
a capable of assuming that relation is sufficient” and further that the power of the 

egislature is not to prohibit but to prescribe reasonable regulation of the marriage. The 
fact that ener may be inflicted for unlawful cohabitation does not render the 
mar. void. 
sing these two cases as a basis for the evidence necessary for a valid common law 
ania we find that they have been followed in all later cases on the subject but that 
an additional requirement that there be a “holding out to the world” is necessary.5 It 
would seem that this insistence on a holding out is subject to the criticism that it does not 
accurately discriminate between the fact of marriage and the proof of it. It is submitted 
that this matter of whether or not there has been a holding out should merely be con- 
sidered as evidence of whether or not the marriage ever existed and not as an essential 
of the existence of such a marriage.* That this view is correct has been indicated on two 
occasions by the court. In Shorten v. Judd, there was (1) no publicity in the swucporgae’§ 
(2) no telling of the marriage to relatives, (3) no introduction of the woman as wife 
’ to the man’s friends, (4) a statement by the alleged husband that he couldn’t afford to 
be married, (5) the alleged husband’s suicide on the date of an intended ceremonial 
marriage, (6) no evidence that the alleged wife ever used his name, and 7) proof that 
the alleged husband attempted to procure an abortion for the alleged wife, stating that 
he might marry her if she weren't pregnant. In spite of these facts the court held that a 
valid common law marriage had been entered into refusing to disturb the findings of a 
jury on two different occasions that there was a marriage. In Butler v. Butler,® the court 


stated that: 


“Our own decisions take it for granted that some measure of publicity is a distin- 
guishing feature if not an essential attribute of a common-law marriage.” 


“In Hulett v. Carey, 66 Minn. 327, it was held that at common law no holding out 


. S. 1985, 28-118. 
12 P. 28, (1886). 


. Renfrow, 60 Kan. 277, 56 P. 1899); Schuchart v. Schuchart, Kan, 507, 60 
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to the public was necessary to the validity of a common-law marriage, but that 
learned court was careful to say that the fact of secrecy might be evidence that no 
marriage ever took place.” 


In the recent decision of Cain v. Cain,® the court undertook to state the essential 
elements of a common law marriage in the following language: 


“The requisites for a common-law marriage are present capacity of the parties, a 
contract to assume the marriage status at the time the contract was made and a 
holding of each other out to the public as husband and wife. It is not necessary 
that the contract be in any particular form.” 


It thus appears that “a holding out” is one of the essentials of a common law mar- 
riage. The statement that the contract need not be in any particular form is supported 
by the early case of Renfrow v. Renfrow,!° where it was held that no express agreement 
is necessary but that the relationship may be implied from acts of the parties mutually 
recognizing each other as husband and wife. 

It is not the purpose to discuss here the various presumptions of law which arise in 
connection with marriage. However, it seems important that the two presumptions most 
frequently discussed by the courts be mentioned. First, is the presumption that a mar- 
riage is valid and it has been said that it is the strongest known to the law.11 Second, is 
the presumption that the parties to the first marriage have been divorced if such a pre- 
sumption is necessary to sustain the validity of the second.1? 

The approval of common law marriages apparently developed in pioneer times 
when there was a scarcity of available clergymen to perform the ceremony and when 
public officials were inaccessible to a great number of people. It was a judicial recog- 
nition of a social and biological urge. It might well be asked, however, whether there is 
any longer any need or justification for common law marriages. The present trend seems 
in favor of stricter marriage requirements such as waiting _— physical examinations, 
and declarations of intention. Furthermore, the t reliance upon certified copies of 
marriage licenses and birth certificates would indicate the necessity of accurate public 
records. It is true that 22 states still recognize common law marriages'® but the number 
is diminishing each year. A distinguished writer on family law states:14 


“It is quite plain that the state of both statutory and case law upon the subject of 
common law marriage is exceedingly unsatisfactory. There is too much confusion, 
conflict, and uncertainty. Considering the importance of the marriage relationship, 
it would seem that: no state should fail to take a clear cut position upon the ques- 
tion of the validity or invalidity of common law marriages. And in doing so, it 
is our belief that they should abolish common law marriages. The great weight of 
Modern opinion sustains this contention. The American Bar Association, the 
Commission on Uniform State Laws, and practically all authorities in the field of 
social reform favor the abolition of common law marriage.” 


There appears to be no uniformity in the views taken by our neighboring states. 
Thus, common law marriages have been abolished by statute in Missouri,!® they have 
been held invalid in Neb 16 and are apparently upheld in Oklahoma and Colorado.1" 

Gorpon K. Lowry, 
JOHN F. HayEs, 
Washburn Law School, Class ’46 





9 160 Kan. 672, 165 P 2d » (1946). 
10 60 Kan. 277, 56 P. 534, (1899). 
11 State v. Walker, 36 Kan. 297, 13 P. 279, (1887). 
. Carter, Kan. 119 P. 1911); ood v. Nich We A 
1 Eee Sh: ducaby & Jncaby 182 Kean: 97204 P. O87. Cost oe an oe 
13 1 Vernier, American Family Law, sec. 26, (also, 1988 Supp.). 
14 1 Vernier, op. cited. 
15 By statute of 1921 (R. S. 1929, Sec. 2977) “common-law marriages hereafter contracted shall 
be null and void.” 
16 Collins v. Hoag and Rollins, 122 Neb. 805, 241 N. W. 766, (1982). e 
17 1 Vernier, American Family Laws, sec. 26, (1931). 
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Labor Law — Right of Municipal Employees 
to Join Labor Unions 


In the recent case of Mugford et al. v. Mayor and City Council of Baltimore et al.,! 
pti the front: Phage satire rete scree retin eng S yee ag 
union and its members preferential advan over other employees of the city. The 
lower court declared this agreement void and on appeal the Court of Appeals of Mary- 
land affirmed this decree stating that a municipality in performing work or other duties 
it is required by law to do cannot discriminate in favor of members of a labor union for 
such action would not only be unlawful but would also tend to constitute a monopoly 
of public services by members of a labor union which the law does not countenance. 
But on page 747 the court said: 


“However, by the same force of reasoning, a citizen who is a member of a union 
cannot, by that fact alone, be barred from a position in the public service.”’* 


In the absence of express statutory prohibition there would a to be no legal 
objection to the membership of public servants in unions, and, in fact, many unions of 
public servants exist. Included among these unions are some with national labor affilia- 
tions and others which are merly local benefit associations. The growing allegiance amon 
civil service employees to labor unions would appear to indicate that the ion 0 
employment rights offered by civil service status alone does not accord with the needs.‘ 

A erp a0 a has involved in a few cases involving school teachers. In 
oO 


the case ple ex rel. Ida L. M. Fursman, Appellee, v. The City of Chicago et al., 


—— the Supreme Court of Illinois held that the board of education of the city 
of Chicago has a right to employ as a teacher any qualified person it chooses and may 
adopt a rule forbidding the employment of any teachers who are members of or affiliated 
with trade unions, as neither the constitution nor the statute places any restriction on 
the power of the board in such respect. This a OO ee ee 


Court of Cook County perpetually enjoining the board of education of the city of Chicago 
from enforcing or alactng to enforce a rule of the said board which, in part, stated 
that no person would be employed in any capacity in the education department until such 
person would state in writing that he or she was not a member in a labor union or in 
an organization of teachers affiliated with a trade union, and would not, while employed 
in the education department, become a member of any such prohibited organization. The 
concurring opinion of Farmer and Carter, JJ., stated on page 327: 


“In our opinion the adoption of the rule was an exercise of the discretionary 
power of the board which courts cannot interfere with; but a rule that would 
clearly have no relation to the of the schools, discriminating against the 
employment of certain classes of persons as a purely arbitrary exercise of the 
board’s discretion, would not be, in our judgment, a valid exercise of the board’s 
power.” 

The Fursman case, supee, only decided the right of school authorities to make 
membership or nonmembership in teachers’ association or other organizations a condition 
of employment as a teacher when such requi t exists at the time of employment and 
does not consider the ett. to adopt or the effect of adopting such a requirement after 

ployed. 


the teacher has been employed 
In the case of Seattle High School Chapter No. 200 of the American Federation 


of Teachers et al. Appts., v. Casper W. Sharples et al. Respts.,” the Supreme Court of 
incorporation of city employees cannot be disapproved state board upon 
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Washington, citing the Fursman case, supra, held that a resolution of the board of direc- 
tors of a school district making pomncene. nam in the American Federation of Teachers 
a condition of employment as a teacher in no way related to any existing contract and 
that the resolution was valid. However, the dissenting opinion stated that in view of a 
statute making labor unions lawful, that part of the resolution by which the teachers were 
required to agree not to become members of the association was ultra vires and void. 

It should be added, however, that in both the Fursman case, supra, and the noe 
case, meee, the school boards were treated as ordinary employers with the right to hire 
at will. ; ; 
In the case of J. M. H. Frederick v. John G. Owens,® the Court of Appeals of 
Ohio on pages 597 and 598 stated: 


“We have not here for consideration and determination the question of whether it 
was wise or unwise for the teachers’ club of Cleveland to affiliate with union labor 
organizations, and we have no opinion to express upon that subject. That they had 
a perfect right to affiliate with these organizations and the organizations with them, 
if they saw fit, everybody must concede. That right is guaranteed to both by the 
constitution. Neither are we concerned with the question whether the resolution 
passed by the board of education was wise or unwise, and we have no opinion to 

ress concerning that. If the board honestly believed that the contemplated 
affliation would for any reason be detrimental to the schools, it had a lant right 
to discourage the completing of this affiliation by the teachers. The resolution of 
the board coerced nobody, not even the board of education itself. It could have 
been rescinded at any time by the board when it saw fit to do so.”® 


The 1943 Kansas legislature passed an act entitled, “An act relating to employers 
and ee organization of employees, and officers and agents of such organizations, 
and providing penalties for violations thereof.”1° The body of the act reads as follows: 


“Rights of employees. Employees shall have the right to self-organization, to form, 
join, or assist labor organizations, to bargain collectively through representatives of 
their own choosing, and to engage in concerted activities, for the purpose of col- 
lective bargaining or other mutual aid or protection, and such employees shall also 
have the right to refrain from any or all such activities. (L. 1943, ch. 191, sec. 2; 


May 1.).”21 


To date the Supreme Court of Kansas has not ruled upon the constitutionality of this 
labor act. Perhaps it might be construed to include city employees. 
Article 5244 of the Texas Revised Statutes reads as follows: 


“It shall be lawful for any and all persons engaged in any kind of work or labor, 
manual or mental, or both, to associate themselves together to form trade unions 
and other organizations for the purpose of protecting themselves in their personal 
work, personal labor, and personal services, in their respective pursuits and employ- 
ments.” 


The Court of Civil Appeals of Texas in the case of McNutt et al. v. Lawther, Mayor, 
et al.,!2 stated that this statute myers | announces that there is no prohibition of law 
against trade unions and does not to regulate the attitude of the employer toward 
the organization of unions among his ay a tong and has no controlling effect in an 
action for reinstatement by discharged city firemen who violated rules and regulations of 


the fire department in becoming members of a labor union, particularly in view of article 
5246 of the Texas Revised Statutes which reads as follows. ' 


“Nothing herein contained shall be held to interfere with the terms and conditions 


8 25 Ohio N. » (1915). 
§ See annotation in 72°A Lt 1225, 


10 G, 8.1943 Supp, 44-808. 
11 Discussed in Stapleton v. Mitchell, 60 F. Supp. 51, (D. C. Kan. 1945). 
12 208.8. W. 508, (1920), _ adieade ’ 
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of private contract with regard to the time of service, or other stipulations between 

employers and employees.”18 

The major objection to the unionization of public employees appears to be the fact 
that to permit the organization of these employees would be to increase the potentiality 
of a strike against the government, whose every act, whether proprietary or sovereign, is 
steeped in public interest. 

In the case of City of Jackson v. McLeod,!* the facts were that a large group of 

licemen of the city of Jackson, Mississippi, notified the Chief of Police that they had 

joined a labor union. The Chief of Police requested instructions from the Mayor and 
Commissioners who made a written order that no policeman in the city could be a 
member of a labor union. The Mayor and Commissioners based their decision upon 
several grounds but mainly because such a membership would result in a divided alle- 
giance. Thirty-four of the policemen declined to obey the order to resign their connec- 
tions with the labor union and were thereupon discharged for insubordination and for 
acts a to injure the public service. The policemen were required to sign a pledge 
which read: 


“I pledge my honor to observe faithfully the constitution and laws of this local of 
the American Federation of State, County and Municipal Employees and the rules 
and regulations for the government thereof; . . . and at all times to bear true and 
faithful allegiance to the American Federation of State, County and Municipal 
Employees and to the labor movement in general.” 


The Supreme Court of Mississippi held for the appellant city stating that the public 
interest requires the undivided loyalty of police officers to the public service; and that 
no man could serve two masters. The court stated that today strikes of great magnitude 
by unions to force compliance by employers with the union's demands are common and 
frequently require the intervention of the police to preserve the peace. The dissenting 


opinion mi out the fact that the union’s charter denied the policemen the right to 


strike themselves.15 
The case of Carter et al. v. Thompson et al.,6 stated that since the police and fire 


departments — times charged with public order, they owe the public their undivided 
allegiance. For this reason the Supreme Court of Appeals of Virginia held that an order 
of ublic safety director prohibiting membership of firemen in an organization outside 
of the department was valid and reasonable. 

In the case of Hutchinson et al. v. Magee, Mayor, et al.,17 the Supreme Court of 
Pennsylvania held that an order by the director of public safety of a municipality, requir- 
ing all officers of the fire bureau belonging to an association which a few years before 
had organized a strike of city firemen, to sever their connections therefrom, to be within 
the discretion of the director and based upon a reasonable and legal ground for the 
reason that such associations cannot but be a detriment to the discipline and efficiency 
of the bureau. 

Section 2 of Article 15 of the Constitution of Kansas reads as follows: 


“Tenure of office. The tenure of any office not herein provided for may be declared 
by law; when not so declared such office shall be held during the pleasure of the 
authority making the a wy eae but the legislature shall not create any office 
the tenure of which sh longer than four years.” 


Appointment of city employees in cities operating under the city- foie ts 
seovidid fee in the Kansas Statutes:1® ro 


“Duties and functions of manager; appointments. The manager shall be respon- 
sible for the administration of all of the affairs of the city. He shall see that the 


39 Gs) Fighters’ Local Union No. 84 v. Bell et al., 228 S. W. 506, (1920). 
iso Fraternal Order of Police et al. v. Harris et al., 8306 Mich. 68, 10 N. W. , 
S21 U.S. 764, 88 L. Ed. 1076, 64 S. Ct. 761, Fal learhaste 
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laws and ordinances are enforced. He shall a and remove all heads of 
departments, and all subordinate officers and employees of the city. All appoint- 
ments shall be made upon merit and fitness alone. . . . ”2® 


In the case of O. F. Haney, Appellant, v. R. L. Cofran et al., Appellees,2 the 
Supreme Court of Kansas said: ” 


“A policeman is a conservator of the peace and exercises many of the functions of 
sovereignty, and important duties are imposed peg him by the legislature. . . . If 
a policeman’s tenure of office is not fixed by the legislature . . . then he holds 
during the pleasure of the authority making the appointment. . . . So, a policeman 
being a public officer with no term fixed, holds his office at the pleasure of the 
authority appointing him.”2! 


Appoiatment of officers in cities of the first class is provided for in the Kansas 
statutes :*2 


“Officers; election and appointment; compensation; city counselor; removals; 
vacancies in council. .. . The mayor may a such other officers as are created 
by ordinance, who shall hold their offices for a period of two years, unless sooner 
removed, and such officers may be removed at any time by the mayor, without 
cause... . "28 


The Kansas statutes further provide for the Civil Service Commission in cities of 
the first class that: 


foe op een of commissioners ; qualifications ; term; removal ; duties and powers ; 
penalty for violation. . . . (c) All persons subject to such civil service examinations 
shall be subject to removal from office or employment by the city commission for 
misconduct or failure to perform their duties under such rules and regulations as 
it may adopt, and the chief of police, chief of the fire department, or any superin- 
tendent or foreman in charge of municipal work, may samen se suspend or 
discharge any subordinate then under his direction for neglect of duty or disobedi- 
ence of his orders, but shall within twenty-four hours thereafter report such suspen- 
sion or discharge and the reason therefor to the superintendent of his department, 
who shall thereupon affirm or revoke such discharge or suspension, according to 
the facts. Such employee (or officer discharging or suspending him) may, within 
five days of such ruling, appeal therefrom to the commission, which shall fully hear 
and determine the matter. .. . "5 


The Supreme Court of Kansas in the case of John F. Jagger v. Charles W. Green, as 
Mayor, etc., et al.,26 stated that the city commission cannot remove an appointee at their 


pleasure but must prefer charges. 
As to removal of officers in cities of second or third class the Kansas statute reads:27 


“Removal of officers in cities of second or third class. The mayors of cities of the 


Amended by 1945 Kansas Legislature, chapter 100, section 1. 
K. 382, 146 P. 1027, Ann. Cas. 1917B, 660, (1915). Modified, 95 K. 335, 148 P. 640, (1915). 
the same effect, ot v. City of Wichita, 115 K. 656, 223 P. 1109, (1924). 


Legislature, chapter 99, section 6. 
935, 13-622, provides t the chief of police in cities of the first class has power to 
d any other police officer until such suspension can be reported to the mayor, which 
done within twenty-four hours. See G. S. 1935, 13-702, as to removals in fire depart- 
¢ 2 


24 G. S. 1935, 13-2201. 
25 That all pérsons subject to civil service examination may be removed from office or oneie - 
cha: referred in writing for misconduct or failure to perform their 
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second and third class may, by and with the consent of the council, for good cause, 
remove any such officers whose appointment is herein provided for.”* 


From a perusal of the above statutes and cases it appears that there is no law 
prohibiting the formation of a union whose membership would be comprised of city 
employees, in the state of Kansas, and the constitution gives the city employee the tight 
to elect whether he will join such a union. However, since under the city-manager p 
the city manager has the legal right to vg and remove all heads of departments and 
all subordinate officers and employees of the city®® it appears that he has the right to hire 
and discharge any city employee without showing cause for his action,®° and that such 
discharging of a city employee would not be in violation of the first and fourteenth 
amendments to the constitution of the United States. In other words, it would lie within 
the discretion of the city manager as to whether he would adopt a rule or regulation 
prohibiting city employees from joining a union. Should the city manager adopt such a 
rule or regulation he could state as a reason that the unionization of city rap 1g ta would 
be a detriment to the discipline and efficiency of the city’s board, bureau or department. 
The same is true in cities of the first class where the mayor may remove officers at any 
time without showing cause.81 While in cities of the first class operating under the civil 
service commission the city employee may be removed only upon charges preferred in 
writing, yet the decision announced in Haney v. Cofran, supra, would be controlling. 

Undoubtedly no court would sanction the right of a city employee, like a policeman 
or a fireman, to strike, on the ground that such action would be against public policy. 
Since today strikes are of great magnitude thus frequently requiring the intervention of 
the police to preserve the there would, perhaps, be divided loyalty on the of 
the policemen were they themselves union members. In cities of the second and third 
class the mayor may, by and with the consent of the council, remove any officers for good 
cause.82 As to what would constitute good cause would have to be judged upon the merits 
of each individual case, yet the fear of strikes by city employees may be such good cause. 

Harry M. GILLIG, JR., '46, 
Washburn Law School. 
also 
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Article 15 of the Constitution of Kansas, supra. 
. 8. 18-304, supra. 
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APPLICATION OF THE RECORDING ACTS TO CREDITORS 


In 1925 DeRoo and his wife executed their promissory note to Causemaker for 
$5000 due in one year. All parties were at that time residents of Illinois. Interest was 
paid on the note without renewal until 1936 and the first default occurred in 1937. 
On April 10, 1939 a judgment for the amount of the note plus interest was rendered. 
On April 10, 1936 a quitclaim deed to the land in question was recorded in the name 
of the son with a recited consideration of “one delier and other good and valuable 
consideration.” Causemaker alleged and apparently proved that the conveyance was 
made to defraud him. Held: The Statute of Limitations applied and Causemaker was 
deemed to have had constructive notice of the recording which was made more than two 
years before the filing of the suit. Causemaker v. DeRoo, 153 K 648, 113 Pac. (2d) 85. 

This decision seems to be not only contrary to the weight of authority but also con- 
trary to the prior decisions of the Kansas court. Further than that, it does violence to 
plain language of the Kansas statutes, as hereinafter stated, as well as to the interpreta- 
tions placed on those statutes by the court. If this decision means what it says, a debtor, 
who is not only a crook but boldfaced enough to record a deed that is admittedly in 
fraud of his creditors and the creditors fail to look at the records for two years, places 
his property beyond the reach of his creditors. Thus a lenient creditor who does not 
press his debtor for payment finds the security on which he relied gone and his claim 
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worthless; and ye the property is in the name (usually the wife or child of the debtor) 
of one who paid nothing. 

It is submitted that the recording acts were never intended to apply to creditors. 
The court in Culp v. Kiene, 101 Kan. 511, 168 Pac. 1097, said, “The statute has been 
interpreted many times by this court, and it is settled law that the statute applies to none 
but oe and mortgagees in good faith and for valuable consideration. It does not 
apply. to judgment creditors or to execution purchasers.” (Holden v. Garrett, 23 Kan. 
98; Swarts v. Stees, 2 Kan. 236; Smith v. Savage, 3 Kan. App. 556, 43 Pac. 847; Mark- 
ley v. > pea 97 Kan. 408, 155 Pac. 791; Lee v. Birmingham, 30 Kan. 312, 1 

ac. 73. 

The weight of authority is that registration or recordation of a fraudulent convey- 
ance at a certain date is merely one circumstance bearing on the creditors actual or pre- 
sumed knowledge of the fraud, and it is not conclusive of the same. (Eckert v. Wendel, 
Tex. Civ. App., 15 S.W. (2d) 1064, 76 A.L.R. 855 at 869.) The indication in this 
annotation is that the Kansas rule in this regard is not very clear. The early Kansas cases 
seem to follow the weight of authority, if analyzed in the light of the particular facts 
there involved. Perhaps the leading case on this point was laid down in Donaldson v. 
Jacobitz, 67 Kan. 244, 72 Pac. 846, where the court said recording was not notice unless 
reasonable diligence would have discovered. In that case, the plaintiff was a surety and 
admitted that he knew the principal had — land but had supposed that the prin- 
cipal had recorded in his name and that he did not find out until some three years later 
the land was recorded in the name of the wife. The court thought in that case that a 
surety should watch his security more closely and perhaps rightly. Here the debtor pur- 
chased land; he did not convey land, and there would seem to be a distinction. In Kline 
v. Cowan, 84 Kan. 722, 115 Pac. 587, the court specifically held that recording was not 
notice to creditors. In the administration of an estate, recording has been held to give 
notice to claimants. (Black v. Black, 64 Kan. 689, 68 Pac. 662; Kittel v. Smith, 136 
Kan. 522, 16 Pac. (2d) 538.) In the former case 18 years had elapsed and in the latter, 
8 years. The Smith case, supra, does say that recording imparted notice, but the creditor 
had held a judgment for 7 years before he attempted to levy on it and then a year after 
a will had been admitted to probate. Here again it would seem that recording was only 
evidence of actual notice to the creditor. In all of the cases found where the court has 
held that recording was constructive notice, it will be found that the claimant either had 
actual notice or that because of the particular facts he should have examined the records. 
(Rogers v. Richards, 67 Kan. 706, 74 Pac. 255; Walline v. Olson, 84 Kan. 37, 113 Pac. 
426; Rogers v. Lindsay, 89 Kan. 180, 131 Pac. 611; Davis v. Heynes, 105 Kan. 75, 181 
Pac. 566; Foy v. Greenwade, 111 Kan. 111, 206 Pac. 332.) 

In Hutto v. Knowlton, 82 Kan. 445, 108 Pac. 825, “Where a public record is 
required by law to be kept as a source of information regarding property rights and 
interest a duty rests upon anyone to whom information is material to improve with dili- 
gence the opportunity of learning that which the record discloses. It follows that if the 
opportunity is neglected the interested person will be bound to the same extent as if he 
nay in fact examined the record. But the rule is no broader than its basis, and if for 


any reason no obligation exists to consult the record, or if the interested person be cir- 
cumvented from taking advantage of his opportunity, the rule does not obtain. The 
primary contention in this note is that the rule does not apply, under ordinary circum- 
stances, to a creditor. It does not apply where a fiduciary relation exists. (Walline v. 
Olson, supra; Hutto v. Knowlton, mg Maine v. Payne, 17 Kan. 608; Doyle v. Doyle, 


33 Kan. 721, 7 Pac. 615; Brown v. Brown, 62 Kan. 666, 64 Pac. 599; Kahm v. Klaus, 
64 Kan. 24, 67 Pac. 542.) There is no constructive notice of a tax deed fraudulently 
obtained. St. Clair v. Craig, 77 Kan. 394, 101 Pac. 3. A non resident, as Causemaker, 
is under no duty to examine the records. St. Clair v. Craig, supra. Is the law going to 
lace a duty on a creditor to continually examine the records of his debtor to see if he is 
Fraudulent? The layman would certainly answer in the negative. 
In the First National Bank v. Smith, 143 Kan. 369, 55 Pac. (2d) 420, the decision 
turned mainly on the question that plaintiff failed to prove the debtor did not have assets 
from which a judgment could have been satisfied at sometime during the nine years in 
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which the note had been renewed. In other words, he failed to prove a fraudulent con- 
veyance. This is not an entirely satisfactory decision, but under the facts is clearly dis- 
tinguishable from the present case. The court has held that where action on the note was 
brought within two years after maturity, although more than two years after the fraudu- 
lent conveyance, that the fraudulent deed could be set aside. (National Bank v. 
Walters, 129 Kan. 49, 281 Pac. 868; Hardware Co. v. Semke, 105 Kan. 628, 185 Pac. 
732; Young v. Buck, 97 Kan. 195, 154 Pac. 1010.) 

It would seem, in light of the foregoing decisions, that the Statute of Limitations 
should be construed to mean just what it says, that “the cause of action shall not be 
deemed to have accrued until the discovery of the fraud.” G.S. 1935, 60-306, third. 
The statute for purposes here provides, ‘‘Civil actions other than for the recovery of real 
property, can only be brought within the following periods, after the cause of action 
shall have accrued . . . first. Within five years: upon any agreement or promise in writ- 
ing .. . third: Within two years: . . . an action for relief on the ground of fraud — 
the cause of action in such case shall not be deemed to have accrued until the discovery 
of the fraud.” If the interpretation placed on the statute is good law, the creditor has 
his rights more strictly limited than was intended. He has five years in which to bring 
an action on his note and if he waits the full five years then he is too late to have a 
fraudulent deed set aside. The cases show that a suit brought within two years after the 
maturity of the note is good even though the debtor knew of the fraudulent conveyance 
before the note matured. (Bank v. Walters, supra; Young v. Buck, supra; Hardware Co. 
v. Semke, supra.) The court has said that an action could not be brought until the debt 
was reduced to judgment and execution returned unsatisfied. (First National Bank v. 
Smith, supra; Donaldson v. Jacobson, supra.) Therefore, a creditor has five years to 
obtain a judgment on a note in writing but only two years to do the same thing if he 
wishes to have a fraudulent conveyance set aside. Surely the statute was not intended to 
bring about that result. It would seem then a creditor should have a minimum of seven 
years in which to set aside a fraudulent conveyance under the facts of the principal case 
— five years on the note, plus two years for fraud. 

One further consideration needs to be raised in connection with the principal case 
and that concerns G.S. 1935, 33-102 which provides, “Every gift, grant or conveyance 
of lands, . . . made or obtained with intent to hinder, delay or defraud creditors . . . 
shall be deemed utterly void and of no effect.” The court has always said that this statute 
meant exactly what it said — void, and in one case, at least, has gone as far as saying, 
“Where property is assigned with a fraudulent intent and for a fraudulent purpose 
neither the party so assigning nor his heirs can recover it or its value.” (Robinson's 
Executor v. Blood’s Heirs, 64 Kan. 290, 67 Pac. 842; Thomas v. Rauer, 62 Kan. 569, 
64 Pac. 80.) A few cases are cited in which the court has held the statute meant void. 
(Kayser v. Heavenrick, 5 Kan. 324; Wallack v. Wylie, 28 Kan. 138; Grovery Co. v. 
Records, 40 Kan. 119, 19 Pac. 356; Bank v. Lawrence, 86 Kan. 171, 119 Pac. 535.) 
Even a sale with intent to avoid liability for the support of a bastard child is within the 
statute and void. Schuster, Tootle and Co. v. Stout and Wingert, 30 Kan. 529. A volun- 
tary assignment that is void in part is void in toto. Kayser v. Heavenrich, supra. If this 
statute makes the conveyance void, how can the Statute of Limitations have any applica- 
tion, or, for that matter, the recording acts, as long as the property remains in hands of 
one who paid nothing? If a conveyance is void, it should always remain so unless barred 
by laches. 

A very recent case, which construes G.S. 1935, 33-101 as meaning exactly what it 
says — void, is Herd v. Chambers, 158 Kan. 614, 149 Pac. (2d) 583; 155 Kan. 55, 122 
Pac. (2d) 734. The case came before the court twice and in the second case the court 
voluminously reviews the decisions and the authorities to establish its conclusion that the 
statute meant void, “irrespective of any fraudulent intent on the part of the person mak- 
ing the conveyance.” The court, also, makes mention of the fact that 33-102 means void 
and quotes from the early Kansas cases construing the statute. Kayser v. Heavenrich, 
supra; Clark v. Robbins, 8 Kan. 574, 33-101 provides, “All gifts and conveyances of 
“eee and chattels, made in trust to use of the person or persons making the same, shall 

void and of no effect.” It is to be noted that 33-101 says “void” while 33-102 is much 
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stronger by saying “utterly void.” Thus, in this recent decision the court reiterates its 
position in the construction of 33-101 and 33-102 which have both been in the statutes 
of Kansas since 1868. May it be repeated that the court, inferentially, at least, holds that 
where the recording acts or the Statute of Limitations are applicable that the Statute of 
Frauds are not applicable. The reason for this the court seems never to have considered. 

In pono i it would seem that the recording acts are for the protection of bona 
fide purchasers for value and for mortgagees and should not be held to apply to creditors ; 
that the Statute of Limitations, if at all applicable should be interpreted to allow the 
creditor seven years and not two; that the Statute of Frauds has no meaning if either the 
recording acts or the Statute of Limitations is applied. 


Krep E. GIMPLE 


University of Kansas School of Law 
Class of 1946 
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I saw John Fontron in Hutchinson the 
other day. He is back from all over the 
world, looks fine, says there is no place 
like home. He said Charlie Hall and a 
boy by the name of Holmes formed a part- 
nership under the firm name of Hall, Fon- 
tron and Holmes. 

Bud Fenn is re Hutchinson, ogee 
to go. He tells me he is getting ready to 
level Hutchinson, legally speaking, ith 
the same method an — he leveled 
towns in Germany with his “Long Tom” 

he trained on fortifications along the 
Elbe River. Atta boy, Bud. 

Bill Vernon lost his wife about April 20 
at Hutchinson. Bill has had a double dose 
as his mother died a short time prior. 
Sorry, Bill. 

Homer Davis is now entrenched at 
Leavenworth with an office, a steno and a 
client. 

Keller, Burnett, Owsley and Wilbert is 
the new law firm at Pittsburg. They not 
only handle law business but raise cattle on 
the side. C. A. is of the Craw- 
ford County Hereford Breeders Assn. 

Lee Cushenberry wrote me from Colo- 
rado Springs; he was looking for a place 
in Kansas to practice law. I told him (so 
he says) to go to Oberlin, where as far as 
I knew, only one lawyer was in the actual 
practice. Two had died, one a banker, one 
a fisherman, the only other one there who 
had no vices, practiced law. Cush went up 
to Oberlin, looked the town over and de- 


cided I had made a mistake, there was no 
lawyer there, he would move in and reward 
the town with the lawyer. He and John 
Bremer got together. 

Charles Fleming writes, “It is possible I 
am the only attorney who served during 
the war as an enlisted pilot. If there are 
others I should be interested to know.” 
Chuck has opened up his office again at 
Scott City as well as going back as County 
Attorney. 

Kirke Veeder and Hindman were 
teamed up against Jerry Driscoll in a law 
suit in Judge Spencer's court at Hays one 
day about the middle of February. I didn’t 
hear the outcome; in fact, after a couple 
of days they were still at it. 

Clayt Flood is home holding down the 
office while his father is in Arizona for 
the winter. 

Pat Malone is back with an office at 
Hays again after serving with the army for 
a couple of years. 

Paul Aylward is back at Ellsworth after 
about three years in the navy. Paul has 
had the office partitioned; he and George 
Miner are still going strong together. 

I didn’t find anything new at Russell, 
only Cliff Holland was out of town the 
day I was there. 

La Rue Royce was having one of his 
singing parties out at his house one night. 
Along somewhere amid a burst of song, 
someone asked him to accompany them on 
a Cook’s tour of Mexico. Tp kee down 
opposition and to be agreeable and neigh- 
borly he said yes. When he woke up he 
was practically on the train headed south; 
as far as I know he could still be down 


there. He can do lots of singing in Mex- 


ico, they won't understand anyway. 
Subsequently he wrote me a letter as fol- 
lows, “Mildred and I found Mexico a 
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great place. We had a fine time. Mildred 
become a deep sea fisherman. She 

a marlin that wei 161 pounds. 
Jake Pyle, who was with us, caught one 
that wei 405 pounds. I didn’t get a 
strike. account of their being so busy 
landing fish, I had to do the drinking for 
the crowd that day. That was no particular 
chore for me. I always did say there was 
some darn fool that wanted to fish when 
you went fishing.” All that know him will 
note he not only tells fish stories, but 
the fish get bigger as he gets better. 

Casey Jones has helped organize a new 
Abstract Company in Olathe; he of course 
goes in as General Manager and Attorney. 

Roy Lowe has a newly decorated office, 
all + Bo d up, new = etc., as has 
Murray Hodges who has the other half of 
the suite. 

Frank Hedrick, Jr., formerly of Olathe, 
is now in Denver with a new Abstract 
Company. I understand it is his own idea, 
a plant where they abstract by microfilm. 
The company making the machines he 
uses is backing the deal. Frank, Sr. says 
both he and Stuart are doing well. 

Wayne Loughridge is scurrying around 
Garnett in an attempt to find an office 
since his release from the army. He says 
he finds more of interest in Garnett than 
he did on the west side of Okinawa. 

Jim Allen of Chanute is still confined to 
his home; however, is showing some im- 
provement. 

Tom Evans of Chanute was hospitalized 
the day I was there; he was down with a 
bad cold and flu. 

George Donaldson has some sort of a 
back ‘deat; he was down the day I spent 
in Chanute. 

Elmer Columbia of Parsons is still try- 
ing to fix it so he won't have to work so 
hard and so long. He has several plans in 
mind to increase the earning and decrease 
the effort. Elmer surely thinks along mod- 
ern lines. 

Glenn Jones is out of the army, occupy- 
ing his own office that was held down by 
Jack Goodrich during Glenn’s absence. 
Now that Glenn is back, Jack has opened 
his own office in a newly remodeled loca- 
tion, new Pom ond and > 

uipment throughout. Jack has a mi 
= lookin office. itd 

I had lunch with Judge Brown, General 
Attorney for the M. K. & T., at Parsons. 
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He doesn’t look any older or act any dif- 
ferent than he did 25 years ago. 

Jack Shuss is opening again at Parsons, 
so I understand. Earl on told me 
he was coming back into his office. Earl 
seemed happy about the whole matter. 

Clark Fleming is back at Erie after three 
and a half years in the service. Clark 
seemed to be happy about getting home, 
and also reported that most of the old 
clients had reported in. 

Keith Beard has gone back to Meade 
and joined up with Dave Wilson under 
some sort of an office arrangement. A new 
lawyer, Shirley Rogers, has come in, with 
Cy Lelund and Ernie Vieux, all opening 
about the same time. Looks like the Meade 
County citizens should have plenty of legal 
talent. 

Chuck Hoover and Bob Schermerhorn 
have formed a partnership, and bought out, 
as I understand, the office and abstract 
plant of Miss Laura Rohrer who is retiring. 
Looks like quite a deal for the boys. 

Charlie Stewart is back with Paul 
Wunsch at Kingman. Marion Flick has a 
job with an Insurance Company in Arizona. 
Looks like he may have left us for good. 
Woody Morris is still in California, looks 
like he has left Kingman. 

Ray Eggleston is back at Medicine Lodge 
with Zack Wheat. Both boys have been 
out of the practice for some time, Ray I 
think better than five years. 

Bill Ryan of ae se ret in a 

artner, a pretty likely looki y the 
sane of Debillus ‘egeliiiey doubtful). 
They were pretty busy when I saw them. 
I didn’t get much time to visit or get 
acquainted with the new member. 

Jay Bennett lost his oldest son the night 
I spent in Norton. Jay was down attending 
to the affairs in this connection. I didn’t 
see him to express my re rsonally, 
so I will do it throug tho colenn, ¢ 

I met Corwin Spencer the other night in 
Oakley. I have heard of him through 
Judge Spencer for several years. Jay Jen- 
son, I understand, comes down early, some- 
times as early as 7:30 a.m., but even that 
was not early enough for me on this last 


trip. 

Wills McQueary is back at Osawatomie 
after several years in the army, and Bob 
Miller, another returned vet, is there also. 

I saw Jim Lester of Oskaloosa one day 
recently in the State Library at Topeka. 
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Jim had his clients along showing them 
the law in the books. 

Lee Stanford is out of the service; his 
office is _ opened at Concordia. Lee 
was one of the last to go in, hence he has 
been late getting out. 

Jim Mowery of Dighton is taking a 
younger ep ond in with him. I saw Jim 
and John Elting a few minutes recently. 

Herb Stubbs of Ulysses has been in the 
hospital at Wichita with a heart ailment; 
from what I heard, Herb just blew up. 
He is home now and doing better. Dell 
Wesley has gone into the office under the 
firm name of Stubbs and Wesley. A new 
boy by the name of Maxwell has gone 
down to Ulysses, taking Dell’s place as 
County Attorney. 

A boy by the name of Millard has gone 
in with Lew , the erstwhile soldier 
and statesman, at Wichita with an office in 
the Orpheum Building. 

Charlie Tucker of Liberal has been down 
for a couple of months with a heart ail- 
ment. Dazzy Vance said he ed him 
back about May 1. Hope Charlie bounces 
back fast and furious. 

Dan Lardner is back at Fort Scott with 
an office up next to Glenn Louderback, 
which should be a great help to Glenn. 

Roland Tate of Garden City moved out 
to his ranch, and kissed the practice good- 
bye; leaves Brick Calihan strictly on his 
own. 

I see Judge William Easton Hutchison 
is back in the law business again. He is 
in the old office at the head of the firm 
of Hutchison, Vance, Hope and Fleming. 
Judge told me the latter part of April that 

e had all arrangements made to be at 
Wichita for the Bar meeting. 

Ted Kelley told me the other day, I think 
it was Ted, anyhow I heard somewhere 
that Billy Osmond of Great Bend was still 
alive and very active mentally. He was 
born in 1853. 

Ray Schulz moved his office from one 
building to another in Great Bend. He is 
down now where he can see how Roy 
McMullen and Elmer Roth do business. 

V. M. McElroy is back at Greensburg 
working with George Barrett in the Greens- 
burg office. 

I went out to see Max Dice of Johnson 
and found he had gone to Neodesha. Bet- 
ter stay home, Max, when I come to see 


you. 





Fred Hall of Dodge City has taken over 
the chairmanship of the Junior Bar. I-see 
he has sent out a “blazer’’ announcing a 
big get-together at Wichita. He talks about 
hors d’oeuvres at buck per person like I 
talk about coffee and doughnuts for a dime. 
Looks to me like there might be new life 


in the old wagon. I hope he gets them all 
aboard. Good luck, Fred. 


Paul Wilson has opened an office at 
Lyndon, the town Harry Coffman and Alex 
Hotchkiss made famous. Paul formerly was 
at Ashland. 

Frank Dailey has gone back to Coldwater. 
Hod Rich resigned as County Attorney and 
Frank took over. Hod did not say so, but 
I rather gathered he concluded it would 
take all of his time to keep up with his 
son-in-law who has just returned from the 
service and gone in with him. 

Frank Baldwin of Concordia was a 
Washington, Kans., visitor one day re- 
cently. I met him in Andy Bokelman’s 
office; we had a nice visit for a few min- 
utes, 
Lorin Rosenkranz and Dick Woodward 
are still confined to the sanitarium at Nor- 
ton, Kans. I understand Dick may be 
home in time for the Bar meeting. Rosie 
is not to be out quite that soon, will 
be discharged later. 

Bert Faulconer, it seems, is the chair- 
man of the memorial committee. He wrote 
Glenn Porter of Wichita who is also a 
member of the committee, for a report on 
those who had passed on. Glenn wrote 
back asking whether he should report on 
all who were dead or just those that were 
buried. 

Bob Allen of Chanute told me about 
getting into the Abstract business. I am 
not clear whether with a partner he took 
over a plant, or whether he made a deal 
to go in with someone who had a plant. 
Anyhow, he is running an Abstract busi- 
ness. Jim Allen is still confined to his 
home, or was on my last visit to Chanute. 

Bill Gough, Jr. of Chanute has opened 
an office up over the Merchants Bank. I 
missed him when I was there; he had gone 
to Wichita for the day. 

C. E. Bailey, late of City Service at Bar- 
tlesville, has gone in with Dick Hickey at 
Liberal. 

Oscar Perkins at Elkhart is looking for 
some young fellow to come down to Elk- 
hart and run for County Attorney. 
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This “Hash” comes on the heels of a 

previous issue, some six weeks apart. The 
revious column had about everything that 

ppened over a period of four or five 
months. I haven’t found anything of inter- 
est for this pre-Bar issue. Hope a lot of 
things happen at the meeting to make 
news for the next issue. 

Governor Ratner, Don Allen, and Fred 
Mann have opened a new suite in the 
Union National Bank Building at Wichita. 
Looks like the firm is growing from both 
ends, more space and new members. 

Bill Bradshaw has gone to Abilene, tak- 
ing over the May Capsey Abstract office. 

I see where Clem Silvers has gone in 
with Jim McKay at El Dorado. I didn’t 
know Clem was back until I saw the item 
in the Wichita paper. 

Herman Smith, formerly of Wichita, is 
going back to Parsons to enter into a three- 
way firm under the name of Columbia, 
Markham and Smith, another reminder of 
what I mentioned in a previous article 
about the young men. Elmer is only about 
50 years old and he either thinks he is 

ng too old to practice or too good, or 
it may be, he being a good sport, is retir- 
ing and handing over the crown. I don’t 
know, but I'll bet Norma will see more of 
him than the office does. 

Harold McGugin died in a Vet hospital 
at Hot Springs, Ark., March 8, from a 

i contracted in France during the 
war. He will leave a lot of friends, and 
memories of the Jackson Barnett case that 
was talked about all over Kansas, Okla- 
homa and the rest of the United States. 

A new firm in Wichita has been organ- 
ized under the name of Hershberger, Pater- 
son, Hook, Kirkpatrick and Jones. I am 
beginning to wake up to the fact the way 
to keep an institution alive is to bring in 
a younger man or two ever so often. I am 
going to hire one or raise one and see what 

ppens. Anyhow, good luck to the young 

rs 


Doc Wallace has joined forces with the 
Yankey, Osborne and Sears office at Wich- 
ita. Doc flew high for a while, while the 
Uncle needed plans, hope he does the same 
where he is. 

Edward Webber has opened an office 
in Topeka after some three years in the 
service. 

Walt Stumbo and Bob Irwin have opened 
up with my old friend, Mr. W. B. Law- 
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rence, in the Crawford Building in Topeka. 
Both boys are just out of the service. 
Robert C. Allen has written to me re- 
uesting I help get a set of Kansas Reports 
hee the P. A. D. house at Topeka. Any 
member of the ‘‘Frat” wanting to help the 
cause can contact Allen at 1101 Polk St., 
Topeka. 

There is a new firm at Newton, Kans., 
under the name Somers and Turner. Judge 
Somers seemed all happy with his new 
junior partner. I noticed he had the boy 
working. 

Kenny Speir and Swede Stroberg got 
into a firm arrangement at Newton, located 
in the old Branine office. 

Lewis Oswald, the gentleman farmer and 
foster father, took unto himself a new 
partner, a boy by the name of John Alden, 
who not only speaks for himself but will 
speak for the firm in the near future — he 
is that kind of a boy. 

Horace Santry has gone down to Ells- 
worth to help the aging Van Danner take 
care of the clients in that vicinity. Van has 
something the matter with his back, keeps 
him down most of the working hours. I 
understand he has no trouble when he gets 
out of the office. Someone told me he just 
didn’t like to work. 

Dave Romine is back at Abilene after 
about four years in the army, going in 
with Matt and John. 

George Templar and Earl Wright have 
gotten together with a partnership at 
Arkansas City. 

I understand both Bill Cunningham, Jr. 
and Art Walker are back at the old stand 
— Carroll — said something 

ut Art having had his arm injured in 
service. I didn’t see either Art or Bill. 

Don Hickman is back with Kirke Dale 
under the firm name of Dale and Hickman, 
at Arkansas City. 

Lloyd Vieux is back at Atwood opening 
up an Office, getting ready to resume where 
he left off. 

Lee Bond was in an automobile accident 
about February 15. One sister-in-law was 
killed and one injured, and he was badly 
banged up from shock and laid up for a 
month, but is completely recovered now 
and back at the office. The car was wrecked. 

Judge Wendorff of Leavenworth is back 
- the job and doing much better physi- 
cally. 

Ford Harbaugh has just been appointed 
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Probate Judge of Sumner County. Ford 
st ped out of the service into « place thet 
will at least keep him working — until he 
readjusts. 

Mark Adams, Charlie Jones, Bill Robin- 
son, Ollie Witterman and Ashford Manka 
are the new members of a firm, succeeding 
Adams and Jones of Wichita. 

Robert Stone, native Topekan who has 
practiced law here 54 years, observed his 
eightieth birthday anniversary Saturday by 
working, as usual, in his office in the 
National Bank of ye Building. A 
birthday cake for Mr. Stone was cut at a 
meeting of the Rotary club, of which he 
is a long time member, Friday night. “I 
hope to live at least a half century longer,” 
Mr. Stone remarked, “as I enjoy it and 
To has been very kind to me.” He is 
head of the law firm of Stone, McClure, 
Webb, Johnson and Oman. 

James T. Nolan, County Attorney of 
Ellis County, died while at work in his 
office Thursday. Death was attributed to 
heart disease. Nolan observed his 80th 
birthday last Sunday. 

Albert L. Orr, Medicine Lodge, Demo- 
cratic member of the state corporation com- 
mission, has resigned, effective April 1. 
Orr told Governor Andrew Schoeppel in 
his letter of resignation that his action was 
necessitated by ill health. He was appointed 
to the commission March 26, 1945, to suc- 
ceed Alfred Williams, Pratt, resigned. His 
term would have expired March 20, 1947. 

Joe Mermis of Hays has rented quarters 
over the Blue Goose Cafe and will open a 
law office in the near future. Mr. Mermis 
recently was discharged from the U. S. 
Navy, and among his duties was being 
assistant manager of the “Bank of Guam.” 

Fredolin Francis Waisinger has been 
named Ellis County Attorney to succeed 
the late James T. Nolan who died late last 
week after a heart attack. 

Judge J. C. Ruppenthal has been ap- 
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inted by the t of Justice to a 
ose d oats noe of the 
federal crime survey. He will collect data 
wesc, fogs Rupgouthel hee bald tet ailce 

. Judge Ru ce 
lee sece4 Seaguee ordered the fact-find- 
ing inquiry in 1931. 

Ward Martin, Topeka attorney and for- 
mer County Attorney, will be installed in 
_— as president of the Topeka Optimist 


Two Salina attorneys, James P. Mize and 
C. L. Clark, have announced formation of 
a F ayrap ng effective tomorrow. Their 
offices in the Planters State Bank Building 
have been occupied by Mize since he 
oy practice here last November. Clark, 
who is City Attorney, recently returned 
from military service and had just com- 
pleted redecoration of his office in the 
Campbell Building. 

. W. H. Vernon of Larned died 
March 7 at her home after a lingering 
illness. She had resided there for almost 
40 years where her husband is a prominent 
attorney. One son, W. H. Vernon III, and 
one daughter, Mrs. Vincent G. Fleming, 
survive. 

Hugh Quinn, following honors won 
during his service in the war, has become 
identified with the law firm of Hart, Por- 
ter, McDonald and Tinker, Wichita, it was 
announced this week by the Wichita con- 
cern. 

John G. Egan of 1635 Central Park, 
former Assistant Attorney General of Kan- 
sas, died at a local hospital Wednesday. 
He was born at Deatfield, Mass., Septem- 
ber 1, 1858. He was married to Anna 
Bartholomew of Ames, Iowa, on October 
26, 1904. Mr. Egan was attorney for the 
Santa Fe and Frisco railroads, and the 
Illinois Steel company. For 17 years he 
was Assistant Attorney General. He was a 
member of the Topeka Bar and Kansas 
Bar associations. 





Now Ready / 


VETERANS’ BENEFITS 


Laws — Constructions — Regulations 


A Comprehensive and Authoritative Exposition of the 
Acts of Congress, the Judicial Constructions and 
the Administrative Regulations Defining the 
Rights and Benefits of Veterans 


With Foreword by U. S. Veterans Administrator 
General Omar N. Bradley 


— Also In This Volume — 





STATE LAWS 
RELATING TO VETERANS 


A quick-search index to veterans’ legislation 
in different states 





Over 1450 Pages 
Equipped for Pocket Part Supplementation 
$10.00 Delivered 


PUBLISHED & SOLD BY 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 


ALSO FOR SALE BY 
VERNON LAW BOOK CO. KANSAS CITY 13, MO. 














business, Ameri- 
cans expect fair play all down the 
line. 


In basketball, the referee is there 
to see that the game is played 
according to the sules. But he’s not 
a player. 

In business, the referee is the 
government, which establishes reg- 
ulations for fair practices. 


fair play is set aside. The referee 
then becomes a player, and he 
j that are denied 


cajoys 
to all the other players in the game. 


aeed money, they call on the U. S. 





It is a tribute to American self- 
reliance that tax-paying, self-sup- 
porting companies supply over 4/5 
of the tremendous amount of elec- 
tricity used in this country. 

The same forethought and expe- 
rience which furnished electric 


© Heor NELSON EDDY in “THE ELECTRIC HOUR” with Robert Armbruster's 
Orchestra Every Sunday afternoon, 3:30 CST, CBS Network. 


KANSAS ii *e) 


ELECTRIC COMPANY 


Llectricity is Cheepar 




















AMERICAN LAW 
of VETERANS 


--. treating... 


@ BENEFITS © PROCEDURE © REGULATIONS 
© RIGHTS e@ STATUTES © FORES 
@ DIGEST OF STATE STATUTES 


N ENCYCLOPEDIC treatment of all the legal 
rights of veterans. -:- Here is a painstaking 
collection of statutes (down to January 1, 1946), 
regulations, Administrator's Decisions, and court 
decisions, which give the answers to all problems of 
veterans’ law. -:- AMERICAN LAW OF VETERANS 
is a “how to do it’ book, as well as an authoritative 
treatise. -:- Order your copy today while our limited 
supply lasts. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester 3, New York 


Please send me your new encyclopedia, 
AMERICAN LAW OF VETERANS. } 


Name. 





Check method of payment 
[{ ] Price herewith $10.00. Street 





{ ] Charge my account. 
{]c.O.D. City and State 





























Maybe a Duck Can't 
Keep Out of a Stew-But You Can! 


Although in the nature of things a duck has 
only limited control over its destiny, an up and 
comin?, lawyer knows more today about where 
he is 30inz, than ever in history. 


For now he can avail himself of services in legal 
research which are almost infallible. 


And in every search one of the many Shepard 
units will tell him what he must know about his 
particular case or statute. 


Instead of trustin?, to luck like a duck he can 
spot possible mistakes before he gets into a stew. 


The new Shepard techniques and modern aids 
are so complete, so accurate, so timely that tens 
of thousands of lawyers say they are “indis- 
pensable.” 


Shepard’s Citations 
The Frank Shepard Company 
111 Eighth Avenue 
New York 11, N. Y. 


Copyright, 1946, by The Frank Shepard Company 














’ Co-operation pays on your 

















You and your party-line neighbors reap divi- 
dends in better telephone service when you: 


make your calls brief ... space your calls ..: 
replace the receiver properly when a 
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vidence. 


OF GOOD TASTE 


“When in Wichita 
make the Lassen 


Your Headquarters” 


Famous for fine food. 


Featuring the Coffee Shop WALTER SCHIMMEL 


Po aa ia 
ITAL ee 
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How under SCHIMMEL Daection 
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ROAST Regardless of the kind of cooking your family enjoys 














BAKE —broiled, fried, baked, eec,—you can do that type of 
STEW cooking betrer with a modern Gas range. With Gas 
ERY ) you have just the right degree of heat needed to do 
any particular type of cooking. The many time and 
BROIL labor-saving features of the modern Gas range make 
GRILL all your cooking easier and better than ever before. 
BREW See them a your Gas range dealers. 
STEAM 
SINGE 
TOAST 
BRAISE 
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TuE GAS SERVICECO. af 


Natural Gas for home and, dndurtu, 


YOU CAN COOK MORE Anp BETTER witH GAS/ 
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‘Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy” 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


POT LAAD .ansiane 





Barney L. Allis, President Frank L. Ripple, Manager 
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Jppearanee te Mora 


ARROW SHIRTS 


E HE Place To Go For The 
ii Brands You Know! 


KNOX HATS 


CLOTHING COMPANY 
TOPEKA, KANSAS HICKEY-FREEMAN CLOTHES 





Speaking of Teust5... 


One of the most important decisions your client will make 
concerns the choice of an Executor and Trustee. The Central 
Trust Company offers you and your client experienced serv- 
ice and full co-operation. Our complete facilities insure 
prompt, efficient, and economical service in all fiduciary 
duties. For individuals we serve as Executor, Administrator, 
Guardian, Conservator, Trustee or Agent. For Corporations 
we serve as Registrar and Transfer Agent of stocks and as 
Fiscal Agent in widely varying capacities. 


Invested Capital Over $700,000.00 


THE CENTRAL TRUST COMPANY 


Affiliated with The Central National Bank 


J. E. MERRIAM TOPEKA PERRY PITCHER 
President Trust Officer 











rome Lhe Latchstring Is Always Out! 


You'll find a real welcome and genuine friendlia 
suntan 


© 300 Modern attractive ° come. Easy to find 
rooms Location 


e e' Conditioned Coffee ° Reasonable, moderate rates 


* Co B and Ball 
* Se and Theatre in R oom Fecilises =— Roof 


nore. JAYHAWK TOPEKA 
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LAW PRACTICE FOR SALE 


including library and equipment, located in town of about 1000 
in northwest Kansas. Am licensed abstracter, and would sell half 
interest, to right party. Advancing age the reason for selling. 


Write: C.L.T., care of Bar Journal 
Franklin Corrick, 3rd Floor State House, Topeka 
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MAY CAPSEY ABSTRACT CO. 


OF ABILENE (DICKINSON COUNTY) 


is pleased to announce that Charles W. Bradshaw, an 
attorney, formerly associated with Justice Homer Hoch 


of the Kansas Supreme Court, is our new manager. 


101 N.W. SECOND ST. 
ABILENE, KANSAS 











FOR SALE 
KANSAS REPORTS NO. 78 to 133 


Inclusive, All in Good Condition, Many Like New! 


H. L. WAGNER 
512 WEST 2ND ST. COFFEYVILLE 
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